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REBECCA L. KASSEKEIL
SNYDER MILIER & ORTONLLD
180 Monigomery Street, Suite 700
San Francisco, CA 94104
Telephone: (415} 962-4400
Facsimile; % 15Y962-4401
mmerineolof@simollp.com

Attorneys for Plaintifls

KATTILEEN MILLER, SONDRE DT _
MARK T. HOLLAND AND KATIERINE DOOLITTLE

UNITED STATES DISTRICT COURL
EASTERN DISTRICT OF CALIFORNIA
WESTERN DIVISION - LOS ANGEILES
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PETER P, MERINGOLO gState Bay No, 197 1_363
I (Siate Bar No. 226043)

KATHLEEN MILLER, SONDRY,
BILET. MARI ). LIOLLAND AND
KATHERINE DOOLITTLE

Plaintiffs,

Y&,

PALM DESERT INVHSTMENTS
PALM DESER] NATIONAL BANK,
11%%‘»!1{{ MOGUIRE AND DOES -

Delendants,

Case No. CV-11-02454 CBM {R7x)

DECLARATION OF REBECCA L.
KASSEKERT IN SUPPORT O)F
PLAINTIFFS’ MOTION FOR
PRELIMINARY APPROVAL OF THE
PROPOSED SEFTLEMENT

Date: November 28, 2011
Time: 11:00 a.m.
Courtrocom: 2 — 2nd Floor
Judge: Consuelo B. Marshall

{O0036566 BOC; 1}

I, Rebecea L. Kassekert declarc as follows:

i.  1amanatiomey duly licensed to practice law in the State of California. 1
win an associate in the law fim of Snyder Miller and Orton LLP (*SMO™), altorneys of
record for plaintiffs Kathleen Miiler, Sondre Bilet, Marl;-( J. TTolland and Katherine
Doolitile. Thave personal knowlcdge of the facts stated in this declaration. If called
upon to testily in this matter, T could and would do so competently.

2. 1Imake this declaration in support of Plaintiffs’ Motion lor an order from
the Cowrd preliminarily approving the proposced settlement (“Settlement”},

preliminarily certifying a Settlement Class, appointing Nicholas L. Saakvitne as

1 .
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14| Administrator and Independent Iiduciary, approving the form and manner of notice of
2| the Settlement to the Settlement Class, and sciiing a date for the Fairness Llcaring,
3 A.  The Settlenment
4 3. A. troe and coirect copy of the Setleﬁﬂnt Agreement is aliached hereto as
531 Exhibit A. '
6 4,  The terms of the Setflement are sel forth entirely in the Sclllement
71 Agreement and the exhibiis io the Agresment, and it (he Notice of Seitlement (hat will
| be mﬁilcd Lo the last known address of members of the Settlomeni Class via first class
9| mail. |
0 5. The parties proposc that Nicholas L. Saakvitne act as Administrator for
11§| the purpose of implementing the Seitlement. Mr. Saakviine shall be fully responsible
12 i for transmilling Class Notice to the Sctilement Class and oversceing the distribution of
131} the proceeds ta the Scitloment Class, including afl related tax issues. Mr. Saakviine’s
14 fee and costs shall be paid out of the Scitlement Fund in an amount not o exceed
154; $25,000. _ _
i6 6. The parties also propose that Mr. Saakvitne act as Independent Fiduciary
17|| to review the Settlement Agreement under the Department of Labor’s Trohibifed
i3 | Transaction Class Exemption 2003-29, as amended. Mr, Saakvitne shall: (1) review
i9{] and ovaluate the terms and conditions of the Settlement, including the consideration

201l received by the Plan, proposed atiorneys fees and other sums paid from the Settlement
211l Fund, the proposed plan of allocation and the scope of the release; (if) determine

22 I} whether the terms and conditions of the transaction ave no less favorable to the Pian

a3 4} than comparable arms{ength terms and conditions that would have been agreed to by
24| unrelated partics under similar circumstance; (iii) determine if the transaction is part of
251 an agreement, arrangement, or understanding designed to benefit a party in intorest (o
26 || the Plan; und (iv) determine whether the Plan should approve of the release required

271 under the Settlement. M. Saakvitne’s fee and costs for his work as the Independent

28 {! Fiduciary shall be paid by the lnsurcr.
[DOGIGIEH 0 33 2
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7. M, Sazkvitne is well-gualified to perform these tasks. A truc and cofrect
stalement of Mr, Saakvitne’s credentials s attached hereto as Exhibif B.

C.  Investigation and Proscention of Claims

8.  The Action seeks to recover losses under ERTSA §§409 and 502(a)(2)
suffored by the Plan as a resuli of aileged breaches of fiduciary duty. |

9. SMO has Invested significant iime and effort investipating and analyzing
the allegations set forth in the Complaint and in prosceuting this Action.

10.  8SMO’s investigative clforts have included the following:

(a) Tnterviewing Plaintiffs and analyzing documents collected from
Plaintiffs;

(b}  Requesting and analyzing Plan documents and records from the
Plan Adninistrator;

(¢} Requesting and analyzing Plan documents filed with the

" Department of Labor;

{d) Rescarching and analyzing the corporate history of Palm Desert
Investments and Palm Desert National Bank;

(&) Rescarching and analyzing Banlk’s banking practices and the effect
of those practices on the prudence of P11 stock as a P'lan
mvestment;

(D)  Discovering and analyzing relevant public documents fromn the
1I'DIC and Gilice of the Comptroller of the Currency;

(g) Analyzing public information on the market for residential land,
development and construction loans during the Class period;

(h}  Analyzing public information on the residential real estate markoet
generally;

{i}  Serving requests for production and interrogatories to Defendants;

and

LD0AREES T, 1) 3
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(i) Inspeciing, reviewing, and analyzing document productions from
Defendants. |

In addition to SMO’s investigative efforis, attorneys at SMO have spent significant
time researching the applicable law wiih respect to the claims assarted and ihe
potential defonses thereto, SMO deafied and filed the Complaint and propounded and
responded to discovery. SMO bricfed and prevailed in large part on the key
dispositive motion in this case, Defendants’ Motion to Tlismiss. See Dkt. #18 and #31.
SMO also prepared for and participaled in the all-day mediation scssion before Jeftrey
Lewis.

D.  Setilement Negotiations

1l.  On Scplember 29, 2611, the parties and their lawyers attended a full-day
mediation in with the assistance of professional mediator Jeffrey Lewis, My, Lewis is
a well-respected altorney who has served as class counscl in numerous similar ERISA
cascs, Mr, Lewis was instrumental in Lhe parties’ assessment of the risks jnvolved in
this case and the ultimale setilement of this matter.

12, SMQ considered a number of issues in assessing the strengths and
weaknesses of Plaintiffs’ claims, including evidence of which plainiiffs believe
inchude: (1) one of the Bank’s federal regulators, the Office of the Comptrolicr of
Currency (“OCC™), finding in 2008 that Bank engaged in “unsafc and unsound”
practices and declaration of the Bank to be in “iroubled condition,” (2} the OCC’s
2009 consent order and cease and desist proceedings which again deemed the Bank to
be in “roubled condition,” and which Plainti{fs believe requiring required the Bank to
make significant managerial changes; (3} operating with incffective risk manapement
policics; {4) the deterioration of the Bank’s [inancial health; and (5) the 96% dramatic
96% decline in the value of the PDI stock from December 31, 2006 to December 31,
2009,

13.  SMO also considered the risk of an adverse outcome and the compicx

faciual and lepal issues involved in this action, all of which are heavily contested.

{H0363566.0C; ) 4
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i | Specificaily, in negotiating the Scitlement, SMO considered that the law on claims of
2|| this type remains somewhat unsettled, and a number of key questions of fact remained
3|l in dispute, including the following issues: (1) whether Defendants are entitied to a
4[| presumption that they acted prudently by investing in PDI stock under Quan v,
51| Computer Seiences Corp., 623 B.3d 870 (9th Cir. 2019), and, il so, whether Plainti{fs
61l could rchut that presumption; (2) whether there was a market by which the Trustee
71l could have sold the P1JI shares even if the Trustec dotermined that it was imprudent o
¢{i continuc to hold the shares, and who bears the burden of proof on (his issue;
|l {3) whether the loss to Plan should include an analysis of all Plan investments or just

(o|| the loss on the PDI stock; (4) when, if ever, it became imprudent to continue to hold
11|| the PDI shares; and (5) the ¢ffect of the date of imprudence on the amount of loss
12 i recoverable by the Plan.
13 14. Tn assessing Lhis cage for settlement purposcs, SMO also considercd the
14} significant time and expense required to address the complex legal and factual
i5{i questions raised by this case. SMO and defense counscl have estimated that, in
161} addition to substaniial preparation time and cxpense, a trial would take approximately
17|l ten court days. Continued litigation would risk delaying potential recovery for years.
I8 15.  The Defendants were insured by a $5 million fiduciary liability policy
19 || which provided coverage for the claims in this Action. The policy is a “wasting”
20| policy which is depleted by attorneys? feos and costs associated with the litigation,
21 It Morcover, the policy applics to all fiduciary liability claims and is not merely iimited
22| to this action.
23 16. Following a detuifed review of insurance policy, as well as an analysis of
24 I the merits of the litigation, the Named Plaintiify and SMO agreed to scttle the Action
25| for $950,000. SMO firmly believes that this is the best deal available for the Class
26 11 under the circumstances and supports the proposed Settlement.
27
28
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K.  Sayder Miller & Orton §.LD

17.  SMOQis a ive partner law firm with a nutional reputation for handling
complex litigation matters. Partners Sleve Snyder, Luther Orton, and Jim Miller
previously were pariners at Brobeck, Phlegor & Hairison.

18.  SMO is woll equipped to serve as Class Counsel. SMO lawyers have
substanfial cxperience handling cases dealing with the issues af the crux of this matter,
including breach of fiduciary duiies, improper stock sales {or fack thereof), conilicts of
interest, corporaie mismanagement, and feders] statute interpretation. For example,
the lawyers at SMO arc currenily working on or have recenily worked on the following
cases:

(a) Hoplinsv. Plant Insulaition Co., No. CGC-06-450944 (San
Francisco, CA Supcrior Court) (complex litigation involving claims
arising from (he Uniform Fraudulent Transfer Act and Uniform -
Fraudulent Conveyance Act, as well as claims of breach of
fiduciary duty), This case alse required litigating ihe applicability
of certain federal statutes. See Hopkins v. Plant Insulation Co., 349
B.R. 805 (N.D. Cal. 2006) (analysis of section 544(b) of the
Bankruptoy Code and jurisdictional questions, ultimately cquitably
remanding the claiing made by a Chapter 1! debtor); and Hopkins
v. Plant nsulation Co., 342 B.R. 703 (I, Del. 2006) (analysis of
section 157{b)5) of the Bankruptcy Code and jurisdiciional
uestions, ultimately equitubly absiaining ﬁ'nm.jurisdiction over the
claims made by a Chapter 11 debtor)

(b} Oxford Industries, Inc. v. Richard Sexton, No. C 07-06360 {N.1),
Cal.) (Successlul prosecution of clahms for irademark
counterfeiting, trademark infringement and unfair competition in

violation of the Federal Lanham Act, and for unfair and deceptive

FOIBOSEEAI00; 3 6
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irade practices in violation of the California Unfair Business
Practices Act) _

(¢)  Keithiey v. Homestore, Inc., No. C03-04447 (N1, Cal.) (awarding
summary jadgment te our defondant clients in patent infringement
case)

() St Paud Fire and Marine Insurance Co. v. APL Inc., (Jury award of
$15 mitlion in damages for claims of breach of fiduciary duty in
favor of policyholder clicnt)

19, SMO lawyors have significant experience liligating cases that seck 4
benefit for a large mimber of persons. For cxample, Steve Snyder, one of the founders
of the firm, represented Fibreboard Corporation in the design and negotiation of a
multi-billion dolisr “global” settlement between and among Fibreboard, its remaining
insurces and representatives of ull present and future asbestos claims against
Fibreboard in the landmark class action case Orfiz v. Filreboard, 527 U.S. 815 (1999).
Peter Meringolo, managing pariner of the firm, defended cluss actions invelving the
California energy crisis in the late 1990's and involving class claims alleging the
unlawful dissemination of private mformation by a major national reiailer, Moreaver,
SMO .has negotiated billions of dollars of settlements on hehalf of its clients, many of
which bencfit larpe classes of individuals, In particular, over the past decade, SMO
lawyers have worked on the following complex insurance coverage cases, which
sought coverage for claims arising from asbestos-containing products and which
garnered billions of dollars for the benetit of thousands of asbestos claimants:

(a)  Plant Insudation Co. v. Fireman's Fund Insurance Co., el al., No.
CGC-06-448618 (San Francisco County, CA Superior Couit)

(b)  Inre Plant Insulation Co., Case No, 09-31347 TC (Northern
District of CA Bankruptey Court}

(c)  Inre Thorpe Insulation Co. and Pacific Insulation Co., No. 07-
19271 {Central District of CA Bankruptcy Court)

08036566 DO 3 7
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1 (4}  Plooy v. Metropolitan Life Insurance Co., No, RGU7329961

2 (Aiamc{ia_{}mmty, CA Superior Court)

3 (e} St Paul Fire ;md Marine Insirance Co. v. AP Inc., No, C9-02-
4 8084 (Ramsey County, MN District Cowrt)

5 In re API, Inc., No, 05-30073 (Minnesota Bankrupicy Court)

) (f) Lila Mitchell v. Argonaut Insirance Co., el af., No. 2002 06 7900
7 (Alameda County, CA Superior Court})

8 (g) 7Tnre Western Asbestos, Western MacArthur Co. and Mac Arthur
G Co., No. 02-46284-T (Northern District of CA Bankruptey Court)
193 (h)y  Western MacArthur Co. and Mae Arthur Co. v. United Sr&m:
ii Fidelity & Guaranty Co., el af., No. 721595-7 (Alameda County,
12 CA Superior Court} _

£3 20, Based on SM{’s knowledge of ERISA law and cxperience litigating

14 i complex cascs and SM(O’s assessintent of the strenglhs, weaknesses and risks of (his
15§| casc, SMO and Plaintiffs have concluded that the Setilement is fair, reasonable, and

61| adequate and should be presented o the Court for approval.

17 21.  Aitached hereto as Fxhibit Cis the Complaint in Wilson v. Venfure
1811 Financial Group, fne., No. C09-5768BHS, (filed in the W.12. Wash., Dec, 16, 2009).
19 22.  Atiached hereto as Exhibif 1) iz the Western District of Washington’s

20|l order approving a scltlement of $750,000 in an ERISA lawsuit on behalf of 200 class
9t || members in Wilson v. Venture Financial Group, Inc., No. C09-5768B11S, Dkt #116
22 || (W.D. Wash., Jan. 24, 201 1).

23 23,  Aliached hereto as Exfibit E is the Complaint in Taylor v. AN
241 Bancshares, Inc., No, 08-5170, (filed in the W.D. Ark. Jul. 29, 2008).
25 4. Attached hereto as Exhibit T is the Western Disirict of Avkansas” order

261l approving a scitlement of $2 million in an FRISA lawsuit on behalf of over 250 class
571 members in Taylor v. ANB Bancshares, Inc., No. 08-5170, 1Dkt # 156 (W.D. Ark,, Gcl,
25|l 26,2010). -

Saydor {o0D3esEe 0L 3 8
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] 25,  Attached hereto as Exfiibit G is the Central District of California’s
21} preliminary approval order in Jn2 re Fremont General Corp. Litigation, No, 7-02693,
34 ke, #1257 (C.D. Cal., Apr. 26, 2011),
4
5 I declare under penally of perjury that the foregoing is true and correct and that
6|t this decluralion was executed at San lirancisco, California on this 14th day of
71| November, 2611,
8 SNYDER MILLER & ORTONT.LP
o .
10 By:  /fsf Wcbecca L. Kassekort
REBECCA, I.. KASSERERT
11 Attorneys for Plaintiffs
2
i3
14
L5
16
17
18
18
20
21
22
23
24
23
26
27
23
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PROOK OF SERVICE
1, Michelle Traina, declare: '

I am a resident of the State of Californiz and over the age of cighteen years,
and not & party to ihe within action; my business address 15 180 Montgomery
Street, Suite 708, San Francisco, California 94104. On November 14, i1,
served the within docwments:

DECLARATION OF REBECCA T.. KASSEKERT IN SUPPORT OF
MOTION FOR PRELIMINARY APPROVAL OF
CLASS ACTION SETTLEMENT

by fransmitling via ¥-Filing {he docwment(s} {isted above to the person{s) al the
address{es) sct forth below or on the sitached service list, '

Attorneys jfor I)eﬁn&anfs
Palm Desert Investments, Palin Desert National Bank,
Kevin McGuire and Rhonda Swanson

Nicole A. Diller

ndillcr%a;gumrFanicwis.cﬂm
ison B, Wiliard

awillardi@morganlewis.com
Liregory C. isragen

EhradcnFﬂ%m{}rgmlhvis.mm
- KIUSLLP

AN, .10
One Market, Spear Street Tower
San Francisco, CA 94105-1126
Dircet: 415 4421312
Fax: 415.442. 1001

I am readily familiar wifhh the firm's practice of collection and processing
correspondence for mailing, Under that practice it would be deposited with the ULS,
Postal Service on that same day with postage thercon fully prepaid in the ordinary
course of business, I ain aware thal on Motion of the party served, service is
presumed invalid if postal cancelfation daic or postage meicr date s more than one
day atter date of deposit for mailing i affidavii. 5

| declare under penalty of perjury pfider the laws of the State of California
ihat the foregoing is trize and correct. 7} /i /

/ / / A /?jf{f
' MICHE T

 {0l034869.00C; 13 ' 1
~ Proof of Service




