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CLASRS ACTION SETTLEMENT AGREEMENT

This Class Action Settlement Agreement, including its exhibits {the “Seulement

Apreciment™), dated November 1, 2011, is enteved inta by and among Kathleen Miller, Sondre

Bilet, Mark J. Holland and Katherine Doolittle (“Plaintiffs™), for themselbves and on behail ol the

Sctticment Class' on the one hand, and Defendants Palm Iesert nvesiments, Palm Deserl

Mational Bank and Kevin McGuire (“Defendants™) on the other,

1.1

k.2

i3

1.4

1.3

I. BECITALS

‘The litigation captioned Mifler v. Pafm Desert Fvestinents, ef af., Case No. CV-11-
02454 CI3M, was filed on March 23, 2011, and is pending in the 1LS. District Cour{ for
the Central District of California before the Honorable Consuslo B. Marshail.

The Complaint alleged breachies of Defendants’ duties under the Hmployes Retirement
Income Sceurity Act of 1974, as amended, 29 LLS.C, §4 10, of seq. (CERISAY).
TMaintifls brought this action on behalf of & proposed class of ali persons, other than
naimed Delfeadanis, wio were participanis in or bencficiaries of the S0P (as defined in
Scelion 2,14, inlta) at any limc between Seprember 30, 2006 through September 1, 2011
{the Settlement Class is defined In Scelion 2.34, infra}.

On April 25, 204 1, the naned defendants moved to disniss Plaintitfs’ complaint.

The 1Yistrict Court issued én Amended Minutes Order granting in pard and denyieg in
part the motion i dismiss (the “Order™) on July 19, 2011, The Osder dismissed, svithiout
prejudice, Plaintiffs’ co-fiduciary claim, the Gilure ir‘y monitor claim as asscrted against
defendant Kevin McGuire, and all claims asserled against Rhonda Swanson. The Order
further dismissed with prejudicc Count T{1, which asscricd alleped contlicts of interest,

The Cowt denied the remainder of the molion to dismiss and allowed al romaining

' Capitadized terms have the meanings defined below.
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claims to proceed, including Plaintifls” claim that Defendants failed to prudently managn;
the assets of the Plan,

Delendants have dented and continue lo deny the allepations in the Complaint and all
other charges of wiongdoing, viokstion of law, fault, liability, or damage arising owl of
any conduct, stafements, acts, or omissions that were or conld be alleged in {he Action.
Defendants believe that they acted properly st all times and that the allegations in the
Complaint arc without merit,

"The Partics mediated flhis case on September 29, 2011 in a private formal mediation
session conducted by independent mediator Jeffiey Lowis. AHer an alf day negotiation,
the Parties veached the terms of g seftlement, as embodied in {his Sclilement Agreement,
Plaintiffs and Defendants wish to promptly and fully resolve and scitle, with finality, all
of the claims thal were or could have been asserted by Plaintiffs, for themselives and on

behaif of the Settlement Class, in this sction.

NOW THEREFORE, as a resull of scttfoment negotiations amongsi counsel lor the

Parlics, the Parties have sgreed to setile this maticr on the terms and conditions set forth below.

1. DEFINITIONS

As used in this Selllcment Aprocment, capitalized terms nol otherwise defined have the

mcanings provided below:

2.1

22

23

2.4

“Action™ shall mean the litigalion captioned Miffer v. Palm Desert Investments, ef al.,
Case Ne. CV-11-02454 CBM, ponding in the U5, Pistrict Court for ihe Contral District
of California before the Honorable Consucio 13, Marshall,

“Administrator” shatl mean Nicholas L. Saakvitie.

“Business 1day” shall mean any day other than Saturday or Sunday.

“Class Counse!™ shall mean Sayder Miiker & Orton LLP.
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“[lass Member” shall mean any incmber of the Sctiloment Class, as defined in Section
2.34,

“Class Notice” shall mean {he Notice of Sciticment of Class Action approved by the
District Court in the Preliminary Approval Order and substantiaily conforming to
Cxhibit 1,

“Class Period” shall mean the period from Septentber 30, 2006 thraugh September 1,
2011, both dates inclusive,

“Class Sctilemeit Amount™ shali meun the gross amount of ninc hundred fifty thovsand

dollars ($950,000).

“Company S{ock® shall mean Pain Desert Investments commaen sfock.

“Complaini” shall mean the Class Action Complaint for Breach of Fiduciary Dutics
Uneler BRTSA Gicd in this casc on Marck 23, 2011,

“Defendanls” shall mean Palin Desert Investzents, Paim Desert Wational Bank, and
Keyin MoeGuire.

“|¥istrict Court” shall mean {he United States Disteiet Court for the Centrad District of
Californig,

*|iffective Date™ shall mean the dake, established pursuant to Section 14,1, an whick afl
of the conditions of the Settlement Agrecment have been fully satisfied and the
Scitlement has become Mnal as provided in Scelion 4.

“BSOP” shall mean the Palm Desert Investments Employce Stock Ownership Plan and

Trust.

“Final Fairness Hearig” shail mean the hearing in which the District Court determines

whether to enter the inal Approval Order ol the Scitlemtent as provided in Section 1.8,
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“Final Approval Order”’ shall mean the order from the i ¥strict Cowrd as described in

Scelion 3.8 and substantially conforming to lixhibit 3. The Adnrinistrator is responsible
for administering the Scitleinent in accord with this agresment,

“Final Order™ shall mcan al any judgment or order as to which the time to appeal,
pedition for certiorari, move for reconsideration or rehearing, or seek any oiher nm of
judicial rovicw (“Roview Proceeding™) has expired and as to which no Review
Prececding shall (hen be ponding: o, b)Y if'a Review Proceeding has been sopght, such
judgment or order shall have been aflicmed by the Lighest coust to which thf:jucig_ment
ur order was ar could be appealed, or corilovari shall have been denied or re-argument or
rehearing shat! have been denled or resulled in no modilication of the judgment or order,
and the Hime to take any Turiher Review Procecding shall have expired. Notwithstanding
the foregoing, the I'inal Order shall be deemed Final withou! regard to whether (2) the
yistrict Court has entered an order regavding the award of Tegal [bes and cxpenscs to
Class Counsel as requested by the process deseribed in Section 10.3; {b) any such
attorncys’ foe or expense order (i} if entered, has become a Final Oides; or {ii}.is
reversed or modified an appeal.

“linplcmentation Notice™ shall mean the a notice o the Disirict Cowt of the

implemcatation of the Settlement as provided in Section HELS and substantiably
cosiforming 1o Exhibif 4.

“Tndependent Fiduciary™ shall uiean Nicholas L. Saakyitne.

“Insures™ shall sacan St Paul Mcrowry Insurance Company,

“Woet Scitioment Amount™ shall mean the balance of the Setflement Fond after paymeit

of {a} any laxcs and expenses incurred by the Seftfement lund’s income as discussed in

Seclion 9.3; (1) the cost of administration of the scitloment, inciuding the cost of
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providing Class Notice and lmplemending the Plan of Allocation, which costs shall nod
exceed $25,000; and {o) amy feos and cxponscs to Class Counsel awarded by the Courl.
“grties” shall mean Phinliifs and Delondants.

“Person” shall mean an individual, parincrship, corporation, governmental entify or any
ather finm of enlity ov organization.

“Piaintiffs” shali mean the following porsons, as plaintiffs on behaif of themselbves and
on behaif of alt members of the Selllemend Class: Kathilcen Miller, Sondre 13ilet, Mark
1. Holland, Katherine {3oolittle, and each of teir Successors-in-Inforest. Plainiiffs
intend that all rights and abligations that are binding on Plainlifs under this Settlemeant
Agrecient, including each and every covenant, agreement, and warcantly, shali also be
binding on all members of the Setilement Class,

“Plainii{T Releasor(s)” shall mean each Plaintiff and each Class Member, individually

and collectively, as well as his, her, or its predecessors, sucvessors, alforneys, particrs,
hoirs, oxeculors, adntinistrators, beneficiaries, representilives, agentls, and assigns.
“Plan™ shail moan the ESOP as defined in Scction 2,14,

“Plan of Allocalion™ mcans the teems and procedures by which the Settlement Fund

shall be distribuled among (he Class Mombers, as proposed in the Class Notice and
sttached as Exhibit 5.

“Preliminury Approval Motion® shalf mean & motion filed by Class Counsel as deseribed

itr Bection 3 helos,

the process describad in Section 3 below, and substantiaily conforming to Ixhibit 2,
“Releasees” shali meam each of the Delondanis, previousty named defendant Rhonda

Swansan, and, as applicable by the nulure of those enlilics, cach of their respective




Case 2:11-cv-02454-CBM -RZ Document 44-1 Filed 11/14/11 Page 7 of 67 Page ID

231

232

233

2.34

235

2.36

ER

#:656

agenls, insurcts, co-insurcrs, thicd party administrators, accountants, actuarics, advisoss,
auditors, professional advisors, Representatives, partners, co-venturers, spouses, mariial
communities, as well as the predecessors, successors and assigns of sl such persons or
enfities,

“Released Claims” shati have the meaning ascribed to it in Section 5.2 of this Sciticmont
Agresment,

“Representatives” shall mean representatives, aftorneys, agents, directars, officers,
employess, insurers and reinsurers.

“Secitlement” or “Seftiement Agrecmont” shall incai the agreement manifesled in this

document enfered into by and among the Parlics.

“Scitlement Class™ shall mean ali Persons who were parlicipaints in or beneficiaries of

the ESOP and whose individual LSOP Share Accounis held vested shares of Company
Slock during the Class Period; provided, however, that Delendaals, former and present
divcctors of Palm Descrt Investiments and/or Palm Desert National Bank and their heiss,
Successors-iin-Tnicrest, or assigns, Iﬁ the extent such Persons acquire an inicrest heid by
Befendanis, arc excluded from the Settlement Class,

Agresment.

“Successor-in-Inicrest” shall mean a Person’s estate, legal representatives, hoirs,

SUCCORRONE O ﬂﬂﬂigll G

i JUDICTAL APPROVAL PROCESS
Motion fw Preliminacy Approvaé of Settfement and Ciass Nedice. By November 14,
2011, Class Counsel will file a Prefiminary Approval Motion with the District Cout

seeking the Distiict Court’s issnance of an order (8) prefiminarily approving this
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Scetlement Agreement; (b} directing the lime and manner of the Class Notice to be
served upan the Settlement Class; (¢} approving the appoiniment of Nicholas L.
Saakvitne as (i) Administeator for the purpose of implementing the Scitfement and (i)
Independent Fiduciary for the purpose of reviewing the lesms of the Sctilement for
compliance with Prohibited Ivanssction Class Exemplion 2003-29, as amended; (d)
{inding that: the proposed forny of Class Notice fairly and adeguately (3) describes the
terms and cifcet of this SetHement Agreemeni; (i1) provides notice o the Settlenient
Class of the thme and place of the Final Paimess Hearing; and {311} describes how the
recipiends of the Class MNofice may object ta the settlement; and (&) lnding thal the
propased manner of scrving the Class Notiee to the members of the Settlement Class is
the best nolice practicabic under the circumstances.
The Preliminary Approval Molion shall be dralied by Class Counsel. "The Prelimingry
Approval Motion will ask the Disirict Court 1o conditionally eartify the class for
settlement purposes only. Plainiilfs have assceted that the Action should be certified as s
class action as defined in the Pederal Ruies of Civil Procedure. For sctticmient purposes
oily, and to effectuate this Settlement Agreemend, Defendants do not object to such
certitication on the terms set forth in [his Seftiement Agreement. Class Counsel shal
mave the Distriet Court for class certification ol the Setifement Class under
Fed. R. Chv. P. 23(b3( 1) andfor 23(h)(2) a5 a non-opt-oul class, wilh the Plainfitfs as the
Scitlement Class representatives, and Class Counsel as counsel for (he Sclilenent Class.
Drelondants” Rescrvation of Rights, The Parties apree thal, il the District Court docs not
entor the Final Approval Order or the Final Approval Ovder does not become a Final
Order, then the agreements and stipulations in this Seitfement Agreemen coneerning the

class definition, class period, or class certification shall not be used as evidonee or
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arguntent to support class certification, chass definiiion, or any class period, and
Deicndants will retain alf rights to oppose class cerlification, including certification of a
class identicai to that provided for in this Setfiemeni Agrecment.

Issuance of Class Notice. The Administrator shall canse {he Class Notice to be

iransimitted as set forth in this Section 3.
The Adntinistrator shail maii the Class Neotice io all Class Members not lafer than seven
{7} days follewiag the District Court’s entvy of the Preliminary Approval Order by first-
cluss muil. The Partics wilf ask the District Court to approve the Class Notice in a form
subrsiantially conforming to Exhibit 1.
Any mdividual or entity that belicves he, she, or it is 2 Class Member and who did nol
receive a vopy of the Class Notice niay request a copy of the Class Notice by submitting
a wvritten vequest Lo the Adminisirator containing all of the following information: (n) the
full name and Soctal Security Numbor of (i} the person making the request and {11} the
employee through whaose services the person clakims to be a Class Member; (b) the name
uscd by the employee as of the time that his or her eniployment with Palm Desert
Natiottal Rank ar Palm Desert Investmenis cnded; and (¢} the years during which the
ciaployee was employed wiiﬁ Palm Deserd National Bank or Palm Desert Investments,
The request st be mailed by first-class mail (o Nicholas L. Ssakvitac, Administrator,
532 Colorado Avenve, Znd Fioor, Santa Monica, CA 90401-2408. The roquest must be
posimarked on or before thirty (30) days foliowing (he eniry of {he District Court’s
Preliminary Approval Order. The Administrator shall cauise a copy of the Class Naties to
be prompily senf by first-class mail to each persan or enlily who subniits a timely wriften

request conforming fo the requirements of this Paragraph.
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Tiv the cvent that a Class Notice senl by mail s returned as oudetiverable, the
Administrator shall inake reamnui.ala efforts lo obtain a valid mailing address within live
{5} days of' the date of the refurn of the Class Notice. In any event, such efToris musi be
complcled uo Jater than thirty-five {35) days afler the Preliminary Approvai Order is
issucd. Following each search that resulls ina carﬁ:c:tcd address, the Administrator shall
prompily resend the Class Notice to the Class Membor by first-class mail,

Class Counse! shall file with the | Hstrict Cowrl & declacation by the Administralor
averring compliance with the requirements provided in Seclions 3.2 and 3.3 no later thim
winety (90 days afler the Preliminary Approvad Order is issucd.

Class Counsel shall il with the Distriet Court the wrilten asscssmont of the
Independent Fiduciary’s decision to approve or decline o approve the Sctticment no
tater than ninety (90) days alter the Preliminary Approval Oieder 13 issucd.

Objection Process. Any Class Moember who wishes to object o this Selllomoent or

otherwise to be heard concerning ihis Sctilement, shall timely [ile with the District Cout
a statcment of Tiis, her or its vhjections, specilying the reasons for each objoection,
including any legal support or evidence that the objector wishes to bring io ihe Disteict
Court’s attention. The objeclor must also mail the objection and all supporting law and

evidence (o Class Counse! and Defendants’ Counscl at the tollowing sddresses:

Peier P. Mcerinpola Nicole A. Iiller

Sayder Miller & Orton LLP Morpan Lewis & Bogkius 11D
T80 Montgomcry Strect, Suite 700 Onc Markct, Spear Strest {'ower
San Francisco, CA 94104 San Francisco, CA M1{35

3.6.1  Objection Timeliness. To be considered timely, the ebjeetion must be received no faler

ihan sixiy (60) days atter the Preliminary Approval is issucd. 1f an objecior hires an

agtorney ko object pursuant fo this Paragraph, Uie atloracy bath mmst effect service of a
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notice of appearance on covnsel listed above and file it with the District Coutl by tio
faicr than sixty (60 days aifter the Preliminary Approval Ovder is issued. Any porson o
entily who fails to submit such a timely written notice shall be bared from making any
stalcment objocting to this Scitlement, including at the linal Fairmess Hearing, and shall
forever waive huis, her, or its objection{s), except by special permission of the Dislrict
Couri.

Response o Objections. Ay Party may submit & response to an objection wmay ftie

with the Courl and scrve on the remaining Partics & written respoase by no later than

ninety (90) days afier the Preliminary Approval Order s issued.

a timely, wrilten objeclion may appeat at the Final Fairness Hearing elther in parson o
through counse! retained at the objector’s expense. Objosiors or {heir attorneys
intending to appear af the Final Faimess Hearing musi cffeel service ol a notice of
intention to appear setiing forth the name, address, and lclephone number of the
ohjcctor {and, if applicable, the name, address, and tefephone number of the obicelor’'s
attorncy) on Class Counsel and on Defendants® Counsel. The objector must also [ilc
the notice of intention to appear with the i ¥istrict Court by no later than sixty (60) days
after the Preliminary Approval Onder is issued. Any objestor who does not timely {ile
and scrve a notice of intention to appear in accordance with this paragraph shall not be

permitied (o appear at the Pinal Fairizess Hearing, except for good cause shown,

Motion for Fisal Approvai. Class Counsel will file s Motion for Finat Approval Moiion
with the District Courl no later than nincty (90) days after the Preliminary Approval
Ouder is issued. The Motion for Final Approval will ask the District Cowrt to: (a)

approve this Seiliement Apreement; (b) approve the appointment of Nicholas L.

10
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Saakvitne as Administrator for the prurposes of fnplementing ihe tormas of the Seftlement
while maintaining the Plan’s fax-qualified status and ensuring [ull ERISA compliance;
and {d) permanently enjoin the members of the Settlement Class {rom bringing in any
form any Released Claim against any Relensee, eithér derivatively or on behalf of
ihcmscives, or through any Person acting or purporiing (o acl on their hehalll

The Final Fairness Hearing. On or after the date set by the Districl Courl for the Final

Fairncss Hearing, Class Covnsel will ask the District Cowrl Lo enler the Final Approval
Order in subslantiaily the form attached as Exhibit 3. At that time, Class Counsel will
also request thal the Disteict Court enter arders approving the pmpﬂs.;ed Plan of
Allocation, and awsrding atlorneys’ [ocs and expenscs o Class Counsel, The Parties
agiee Lo support enlry of the Final Approval Order as contemplated by this Secfion.
Defendants will wrge the Distrie! Cowrl Lo .cnim‘ the Final Approval Order, but will take
1o position concerning Class Counsel’s reguest for allorneys” fees and expenses. 'the
Parties agree that they will reasonably cooperatc wilh one another in seeking the Fing
Approval Order.

4. CONDITEONS TOTHE SKTUFLEMENT

The Seitlement provided lor o this Scitlement Agrecment is contingent vpon each of the

following conditions having been satisfed or wabvod:

4.1

4.2

4.3

Preliminary Approval. ‘The Distriel Cowrl’s culry of the Preliminary Approval Order in

a form sobstantially conforming o the document allached as Exhibit 2;

Class Cenrtification, The Districl Court’s cortilication of the Scitlemeint Clzss a5 5 non-

opt-out ¢iass pursuaet to Fed, I, Civ. 1% 23063 1) or 23(b}2);

Issuance of Class Notice, 1he Administralor’s causing the Class Nofice to be served in

accordance with the Preliminary Approval Order;

il
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Independent Fiduciary Appoindment. The District Cowrt’s appointment of the
Independent Fiduciary;

Independent Fiduciary Approval, The Independent Fiduciary's approval of the

Settlement as conforming Lo the requirements of Prohibited Transaction Class
lixemption 2003-39, as amended;

Finat Approval Order, The District Court’s issuance of the Final Approval Order ina

form: substantially conforming 1o the document attached as Exhibit 3, and thaf order
becoming a Final Oveder; and,

Fundine of the Settlement Fund, Defendants shall have cansed the Class Scliloment

Asaount to be deposited in aceord with Section 9.2,

3. RELEASES

Releases of the Releasees, Viffective when ihe Fina! Approval Order becomes a Final

Onder, each Plaintift, and each member of the Selilemeni Class, itrevocably, absalutely,
unconditionatly, folly, finally, and forever release, acquil and dischatge the Releasces
[rom Reicased Claims {as defined in Section 5,2) that such persons or entilics dircelly,
indircctly, derivatively, ar in any other capacity ever had or have based upon, refated to,
arising out ol or in connection with the claims or allegations asserted v the Complaint.
Withaut limiting the lorepoing, on and eftective as of the liffective 1ate, each PlaimtilT
Releasor shall be decmed to have krevocably, absalutely and unconditionally waived
any and all rights (o {a) reccive with repard to the Released Claims any consideration in
excess ol thal portion of the Net Settloment Amount that shatt be allocated snd payable
to or for the benefil of such Plainti{i’ Relcasor in accordance with the tenns and
provisions of the Flan of Allocation; (b} sock relicf against the Heleasees in the Action

or with respect 1o the claims asserted or that could have been asserted in the Action

i2
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heyond that provided in this Scitlement Agreement; and {¢) file any such claiins in any
cour! or adjiudicalory [orum.

Released Claims. Subject 1o S8cetion 3.1, the Released Claims shall be any and all

claims, demands, rights or causes of aclion ol any and cvery kind, character or nature
whatsoever (including claims {or any and all losscs, damapes, uniust envichment,
aticrneys’ fees, disgorgement of foes, Hiligation cosls, njunction, deelaration,
contribution, indemnification or ary other type or rature of legal or equitsble reiief),
whether accrued ar not, whether known or unknows, in law or cquity, fhat kave been, -
could have been, or could be brought by the PlaintifT Releasors and arise out of o1 aic
related in any way to the acts, omissions, facls, maflers, Gansaclions, of OCCHITCRCCS
alleged in the Complaint (whether or not dismissed}, Bncluding but niot limiicd lo, claims
bascd on: {a) breach of fiduciary duties under LRISA; (b) claims (or neghigence, gross
ncglpenee, breach of tidueiary duty or care and/or breach of loyalty, Faud, or violations
ol ay state o foderal statutes, rules or regulations arising out of, based upon, or relaiing
i the ESOP duriug the Class Period; {c) failure o provide information to the Plan’s
fduciarics or the Plan’s participants and beneficiavies regarding Company Stock or any
transaction or event relorced to divectly or indireotly in the Complaint; (d} failove to
appoiat, remove and/or adequately monitor the Pian®s fidvciaries; (e) claims that wouid
he barred by principles of res fudicata had the claims asserted in the Action been fully
fitignted and resulled in a (ead judgment or order; and (f) the aliocation of the
Settlement Fund. The Partics stipuiale and aproe that, by the terms of the Final
Approval Order, each member of the Scitlemeni Class shali have and be deemed to have
waived and refinguished, to the {ufest cxlont perniitted by Iaw, any and ali provisions,

rights and benefits conlerred by Cal. Civ. Code § 1542 or any federal, state, or forcign

i3
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law, ruie, regoiation or common law doctrine that is similar, equivalend, or identical lo,

or which has the effect of Cal. Civ. Code § 1342, which provides:

A peneral relcase docs not extend to eiaims which the creditor dogs
net kinow or suspect to exist in his or her favor at the time of
execubing the release, which i known by him or hor must have
maferially aftected his settiement with the debtor,

Molwithsianding the provisions of § 1542 and aay similar previsions, rights and benefits
gonferred by any law, rule, repulalion or common law doctrine of California or in any
federal, state or foreign jJurisdichion, the Partics udersfand and apree that the releases to
be given pursuant Lo this Sctlfement Agrecinend shall iaclude Released Claims that are
not known or suspected to exist at the fime such releases are given.

Relegse and Discharge by the Plan.  Tn consideralion for the ofher toons of (kis

Setilement, upon the filing of the limplementation Notice, the Independent Fiduciary, on
behalf of the Plan, fully, completely, and finully settles and discharges the Released
Persons trom the Released Claims. Upon the filing of the Implementation Notice, Lhe
Plaix shall be bound by this Settlement, shail have exclusive recourse 10 the benelits,
rights, and remedics provided by this Settiement regarding the Released Claims, and
shall be precluded from parsuing any other action, demand, suit, or other claim in any
judicial or adiministeative Loram whatsocver, against the Released Persons with respect
{e the Teleased Claims.

Delendanis’ Releases of Plaintiils, the Scitlement Class and Class Counsel. )iffective

when Lhe Finad Approval Oeder beoomes a Final Order, Defondants absolufely and
uncondilionally release and forever discharpe cach other, Plaintiffs, the Seftlement
Class, and Class Counscl from any and all claims relating to the instifution or

prosecution or seltloment of this Action, as well as any and all claims for contribtion,

id
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indemnilication, or any other claims refating to payment of the Class Sclllement

Amound.

& INDEPENDENT FIDUCIALRY

An Independent Fiduclary, who has no relation to or interest i any of the Parties, will
be appointed to ensure compliance with Prohibited Transaction Class Exemption 2003-
39, as amended, and to provide a relense on behalf of the Plan as refereneed In Section
5.3, above. 1n so doing, the Independent Iiduciary will submil a writlen repoit
providing delerminations that shall inelude whether; (a.} there is @ genuine coniroversy
involving the Plan; {b) the conditions for the application of Prohibited Transaclion Class
Exemption 2003-39, as amended, are satisticd, inciuding whether; (i} the Setliement,
including the scope of the release and amount of the aftorney’s fee award to be paid
fronm the recovery, is reasonable in Hehf of the Plan’s likeliheod of full recovery, the
risks and costs of litigation, and the value of the claims foregone; (it) the tevms and
conditions of the fransaction are no less [vorable to fle Plan than comparable arms-
tength terms aed conditions thal would have boen aprecd to by vnvelated parties in
similar circumstances; and (i) the transaction is not parl of an agrecement, arrangement,
or understanding designed to henelit a parly in nferest; and {c) the Independent
Fiduciary approves and authorizes the Plan Lo participaic n the Scillement and approves
(i releases sct torth in the Settlement Agreemest on behall ol the Plan. The
appointmont of the lndependent Fiduciary is subject o the District Court’s approval.

All Partics shall coaperate in providing such inlormation o the Indc.pcndcn! Fiduciary as
may be reguired or requested i order for the fiduciary o assess the faleness ol'ilic

Selticinent. The taklure of the Independent Fiduciary to approve this Seltiomennt shail
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rerder this Scttlement auil and void and only Section 11,2 of the Seltlement Agreement
shatl remain in cfioet.
The Tadependent Fiduciary shall be paid by the insurer in accordance with the
Trolimtinary Approval Ordor,
Writien notice of (he Independent Fiduciary’s decision fo approve or decline to approve
the Settlemoent shall be given 1o counsel for cach Party no later than eighfy-two (82) days
alier the Drcliminary Approval Order Is issucd.

7. REPRESENTA TIONS AND WARRANTIES

Representations and Warranties. The Parties represent and warrant that:

They are volunlarily catering into this Scttfement Apreement as a result of arms-length
negelislions among (hel counscl.

This Selliement and iis accompanying exhibits sot forth the entire agresment aiud
understanding of the Tardics concerning (he subicct matter hereof, and supersede and
repiace ail prior negutiations, proposed agrecnicnts, and any ofher agreements, written or
oral, iach of the Parties acknowledges thal no ofher Paly Lo fitis Setilement, not any
agent or attorney of any such Party, has made any staloment, promisc, representation, of
warranty whatsogver, express or implied, not contained in this Scttlcment, to induce any
Party to ¢xecufe this Settlement, The Parties further acknowledge thal they are nof
cxecoting this Settiement in refiance on any promise, representalion, or wartanly ot
contained in this Scttiement.

They assume the risk of mistake as fo facts or law,

They have carclially read this Seftlement Agreement, and this Settlement Agrcement is

sipned Gecly by cach individual executing it
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They have made whalever investigation of the laets pertaining to the settlement and this
Seitfemenl Agreament as they decnt neocssary.
Platatills’ Representalions and Warraniies, Flainlifls jointly and scverally represent and
warrant; {a) that nose of the claims (hatl were asseried or could have boen asseried in the
Action have been assigmed, encumbered o in any manner transloried in whole o in
pait; and {b) that ihey were participants in {he Plan during the Class Period and are
ntembers of the Setlement Chass,

i, NO ADMISSION OF LIABILITY

‘The Parties understand and agree thal this Selilement hgrccnmnf cmbadics g
comprontise of disputed claims, and nothing in this Settlemient Apreement, ncluding the
furnishing of consideration for this Setllement Agreement, shali be decined to constitute
ary finding of wrongdoing by any of Defendanis, or give rise to any inftiencec of
wrongdoing or admission of wrongdoing or llalrilily i this or any other proccoding.
This Settlement Agreement and the consideration provided in conneclion wilh it are
made in compromise of disputed claims solely for the purpase of avoiding conlinucd
Iitipation costs and arc not admissions of Habilify of any kind, whether fegal or faclual.
Defendants have dealed, and continue to deny, that they have committed any violation
of ERISA or oflcr laws and cnter into this Scilement Agreement solely for the purposs
of avokiling the cost and inctticicney nhoreat in further Htigation of this Action, Meither
the ficts nor the {onns of ks Scitlement Aprecment shall be offered or received in
evidence in any action of procceding for any purpase, except (a) in an action ar
proceeding lﬁ culoree this Scitlomont Apreoment or arising out of or relating fo the
Preliminary Approval Order or the Final Approval Order, or (b) in an action or

proveeding where the release of The Released Clahins may serve as a bat fo recovery.

1?
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9 COSTS OF NOTICE; THE SETTLEMENT VUND,;
DELIVERIES INTO THE SETTLEMENT FUND

9.1  Costs of Notice, The reasonable costs of Class Notice will be paid lrom the Setticment
Fund and in accovdunce with Seciion 10.4 upon ihe Court's approval.

3.2 Settfement Fund, Within ten {10) Business Days afier endry of (he Preliminary Approval

Order, Defendants shali canse the Insorer (o pay (e Class Sctilement Amount into an
interest-bearing escronw secount maintained by the Administralor; provided, however,
that no disbursements shali be made [rom Lhe Seitlement Fund {including any payviments
of Class Counsel's fees and expenses or atherwise) unlil all provisions sef losth in
Scction 4 have been satisfied. The resulting Settlement Fund shall be considercd a
common fond created as & resolt of the Action, any intevest on which will be added to

{he Class Sclilement Amouit.

0.3 Taxes and Expenses of the Seftlement lhund. The Settiement lund may bear interest for
{he benefil of the Setilemient Class. The Administrator shall use best efforts to treat and
manage the Scitlement Fund to qualify as a Qualificd Sctlement Iund under Section
4681 of the Intermal Revenue Code and Treasury repulations promulpgated thereunder.
The Plan’s trust shadl be kepl open for this purpose il administratively feasible. All
income reatized by the fund will be deemed recelved by the Plan. The Sctilement Fund
will pay miry federal, state or focal laxes thal may apply lo the income ol the Sctiiciment
Fund. The Administrator shall serange for the preparation and ling of all l‘c.quii‘(:d tax
reparis and tax retorns mchuding any informailon reiurns and payee statcinents required
o be filed or furnished by the Settloment Fund and for the payment froim the Settlement
T'ond of any taxes owed, Al taxes on the income of the Setllement Fund, all taxes with

respect to distributions from the Setllement Fund, and all tax-related cxpenscs incuered

18



Case 2:11-cv-02454-CBM -RZ Document 44-1 Filed 11/14/11 Page 20 of 67 Page ID

0.4

10.1

iz

#:669

in conneetion with the taxation of and distributions from the Settiement Fund shali be
paid oul of the Scitleiment Fund.

The Administraior shall be fully responsible tor overseeing the distribution of the
proceeds to the Scitlement Class, including all related tax issues, and iDefendants shall
bear ne responsibility with respoct to the distribufion of the Settiement proceeds.

1( EFFECTIVE DATE OF SETTLEMENT; INPLEMENTATION AND
DISTRIBUTION OF THE SETTLEMENT FUNILY

Elfective Dale. This Settlement Agrestnent shall be effective on and as ol the first day
when cach and every condition in Section 4 has been fully salished.

Altorneys’ Fees and Expenscs. Class Counsel may apply to the District Courl [or an

award of aliorneys” fees and for reimbursement of expenses to be paid solely from Lhe
Settlement Fund. Class Counsel’s request for atterneys’ fees and for reimbursement of
expenses shall nod exceed 33 1/3% of the Class Scitfement Amount. Apart from their
responsibility, ifany, for causing the Class Séitlcmcni Amounl to be paid to the
Settlement Hfund, in no event shall any Releasce be responsible in any way for the
payment of any of Class Cotnsel’s attormeys’ fees or exponses, repardiess of (e antount
of any aftorneys’ fees or expenses approved by the Distric! Courd, and regardicss of any

iermination of this Sctilement Agregment,

{0.2.1 Class Counscl’s Fee Application. No later than thiviy-five (35) days afer the

Preiiminary Approval Order is Issued, Class Counsel shal! submil a mofion lo ke
District Court for an award of atterneys’ fees for legal services rendered, plus
reimburscinent of their expenses incurred in connection with the Action or
implemeitation of this Sctilement Agreement, which motion shall be heard ai the time

of thc Final Faimcess Hearing. As soon as practicalbie following the Effective Dale, the

19
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Adminisirator shail disburse to Class Counsel from the Settlement Fund any amounts
awarded by the District Courd {or aftorncys” fees and expenses.

i0.2.2 Dolendanis will take no position with respect to any application for atforneys® fees and
costs Lo be paid owl of the Scliloment Fund, provided that Class Counsel does not seek o
recover more than 33 1/3% of the Class Schloment Amount for attorneys’ fees,

16.2.3 The effeclivencas of this sciticmeonl is not contingent upon the Disteiet Court awarding
Class Counsel’s altorneys’ foos or cxponscs, and the settlement shall become final when
all of the conditions in Seclion 4 are salisficd, regardless of the amount of any atforneys’
fees or expenses approved by the Dislrict Coutl.

1.3 Plan of Allocation, (lass Counsel shatl submit the Tlan of Allocaiion ta {he DHstrict

Cowrt in connection with the Preliminary Approval Motion for the Districl Cowt’s
consideration of that motion, Fhe costs of implementing the Plan of Allocalion shall be
paid from the Settlement Vund without further ovrder of the Distric! Cowt.

04 Administrative Costs. All the Administrator’s fees and expenses incured for
administration of this settlement, including costs of natice pursuant to Section 9.0 and
cosls ol inplementing the Plan of Allocation pursuant to Section 14,3, shall be paid
{rom the Scitlement Fand in an amount not to exceed $25,000, The Administralor will
he paid in accordance witl the Final Approval Order.

0.5  Implomeniation. Implementation of this Sctticment shall take 1§Iuce following the

Elfective Dale as follows: Aftorneys’ [oes and cxponses awarded by the Distriot Couwrt
shall be paid by (he Adminisirator from the Settlement Fund to Class Counsel within ten
{10) Business Days aller the Elfective Date. The Administrator shall provide distribution
nolice and eleciion foons (o Class Mombers within thisty (30) days after the |iffective

IJate, When this Setifemeni has been Rully implemented, the Administrator will certify to
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the District Courd by way ol a declavation filed by Defendants: (1) that the Administrator
has used its best and reasonable efforts (o proporly identify and locate cach Class
Member; {2) that ihe amount due to cach Class Membor has been acourately calculated;
and {3} that the Net Settlensent Fund has been Tully distributed to Class Members. Ihe
Parties shait jointly file an Tmplementation Notice with the Cowt, substantiaily in the
form attached as lxhibit 4. 'I'he Implementation Notice shall be accompanicd by the
declaration described in this Paragraph.

11. TERMINATION OF THE SETTLEMENT AGREEMENT
Termination. This Seitloment Agrcemond nay automatically torminate or be terminafed
by fhé Parties, and therenpon become netl and void, in the lollewing eircumstances: {a)
if the 1Jistrict Court declines Lo enter Lhe Final Approval Order, then fhis Settlement
Agreement shall swomatically terminae and becone nubl and void; (b) if the
Prefiminary Approval Order or the Final Approval Order docs not matcrially satisty the
terms and conditions of this Seftiement Agreement such that il wsterially and adversely
affects any Party’s rights hergunder, that Party may, within ten (10) Busincss Days afler
the Disirict Court’s entiy of the order, give the other Parfies writlen nofice of his, het or
its objeetions. If, within fiftcen (15) Dosiness Days after the giving ol such writlen
nolice or, within {ificen (135) Business Days after the date of the District Court’s order
fotlowing a imotion for reconsideration of any such ruling, whichever is later, the Partics
Bave nol agreod in willing 1o proceod with aH or part of the Settlement Agresment
pursuani {0 the order as entered by fhe District Court, then this Settlement Agresiment
shall aubomatically {forminatc, and (hereupon become nult and void; (o) if the Fing
Approval Order entered by the District Coutt is reversed or madified on appeal in a

manier that maderially and adverscly alfeets a Party’s rights, and if within thirty (30)

2l



Case 2:11-cv-02454-CBM -RZ Document 44-1 Filed 11/14/11 Page 23 of 67 Page ID

1.2

#:672

days after that reversal or madification becomes a Finat Order the Parties have il
agreed in writing to procced with al or part of the Settlement Agreement in light of that
riling, then this Sctilement Apreement shalf antomaticatly tevminate and become null
and void: or {d) Il the Scliloment Apreement docs not become final as set forth in
Scclion 4, and fhe Partics have not agreed in writing to proceed with all or part ol the
Selliemond Aprcement, then this Scilfoment Agrcement shall sutomatically tevminate
and beeome nuli and void.

Consequences ol Termination ol the Scitlement Aprecment. 1f the Scttlement

Agreement is levminaled and rendered void for any rcason specificd i Section 11,1, the
following shall ocour: () the Action shall for all purposes reverd to its stalus as of
September 29, 201 1; excep! that the Parlies shall jointly submit a revised seheduling
oydder for the District Court’s consideration within thirly (30} days aller 1hc.dalc ol the
termination of the Settiement that, amoeng other things, provides additional tine for
discovery; (b) all releases given under or pursuant 1o Section 5 of this Sctilement
Aprcement shall be void; none of the terms of the Settlement Agreement shiall be
cifective or enforceable, except the ferms set farth in Section 11 neil.her the fact not the
terms of this Scitlement Agreement shail be offered or received in evidence in the
Aclion, o in any olhcr action or procesding for any purpose, except in an action or
procecding arising ueder this Setfiement Agreement; and (o) the Administrator shall
wilkin thicly (30) days altor (he date of tormination of the Sefthement cause the retim of
ihe entive Scittement Fund to the Insurer, Iess any taxes and/or expenses paid pursuant (o

Seclion 9.3 ol lhis Scilomoent Aprecmend, including any Interest earned thereon,
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12, COVENANTS
Cooperation. The Parties shall reasonably cooperate with each other (o effectuale this
Sctticment and to inplement the Class Notice program and the Plan of Allocation.

Covenants Nof fo Sue. Plaintitfs covenant and agree on their own behall] and on behadl

of the Sctiicment Class: {a) not to file against any Releasee any claim based on, related
io or arising trom any Released Clahm; and (b) that the foregoing covenants and
apreemcnts shali be a complete defense to any such claims against any of the respective
Releasces. Delendants cavenant and agree: (@) not to file against any Phaintiff any
clafin bascd on, rciated to or arising from claims relating to the institution or prosecution
or seflfement of this Aclion, as well as any and al claims for contribwiion,

indewmi fcalion or any othor elalms celaling to payment of the Class Seftlement Awmount;
and (b} Uiaf ihe forepoing covenants and aprecments shall be a complefe defense to any
such claims againsl any of the respoctive Plaintilis.

Publicity, Neither the Farties nor their conmsel shall issuc a press releasc reiating to fhe
Settlement or otherwise publicly comment on the Sctlicient. Class Counscl agrees to
limit atl website references to the Action fo the Class Nolice, case [ilings (including
motions and District Court ovders) and updafes on the progress of the proposcd
Sciticment.

13.  MISCELLANEOUS PROVISIONS

Governing Law, ‘This Settlement Agresment shall be governed by the laws of the State
of Californiy withoul giving effect to the conflicl of laws of cholee of law provisions
thereof, except to the extent that the law of the Uniied Sdates governs any madler sof
forth in the Seftlement Agresment,

Scvergbility. The provisions of this Seftlement Agreement are nol severable,
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Amendment. The Scitlement Agreement may be modified, amended, or supplemented
only by wriiten agreement signed by the Partics. 1f such modification, amendnient or
suppement Is material, { may be clfcotuated only by written agreement signed on hehall
of all Parlies and only witl the approval of the Disteiet Court if executed after the enlry
of the Final Approval Ovdet.

Waiver, The provisions of this Seillemont Agreement may be waived only by an
instrument in wriling execuied by (he waiving parly. The waiver by any Party of any
breach of this Settlement Agreement shall not be deemed to be or constinied as a waiver
of any other breach, whether prior, subseguent, or conlemporancous, of this Settlement
Aprecment,

Constiiction. None of the Parties shal! be considered to he the dralter of this Settlement
Aprcement lor the purposc of any statute, case law or rife of construction thal wouid or
migh! cause any provision to be constroed against the drafter,

Further Assurances. Bach of the Parties agrees, without further consideration, and as

part of finalizing the sclilement, that they will in good faith execute and deliver such
other documents and (ake such other actions as may be reasonshly necessary to
effectuale this Scilloment Aprecmcnt.

Survival, Except as set forth in Scetien [1, all representations, warranties and covenanls
set forth in (his Seltlement Agrecinent shall be deemed continuing,

Motices, Any notice, demand or other cominunication under this Settiement Agreement
{other than the Class Notice or olker notices given at fhe dircetion of the Ristrict Court)
shall be in writing snd shall be decmed duly given vpon receipt i it is addressed to each

of the intended recipienis as sel forlh below and personally delivered, sent by registered
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or cerfifted mail (postage prepaid), sent by email, or delivered by repuiable express
overnight courier:

I T PLAINTIFS:

Poter P. Meringoio

Rebeeca L. Kassekert

SMNYDMIR MULLER & GRTON 1P

180 Montpomery Strect, Suite 704

San Francisco, CA 94104

Telephone: {415} 962-44008

Emsil:  pincringeloi@smoilp.com
rkassckertgsmollp.com

1IF TO DEFENIZANTS:

Nicole A. Diller

Alison B. Willard

MORGAN LEWIS & BOCKIUS BLP

One Market, Spear Stiest lower

San Irancisco, CA 84105

Telephone: (415 442-1600

Email:  ndiller@morganiewis.com
awillard@inorpanlewis.com

With a copy o

Groeory C. Bradicn

MORGAN LEWIS & BOCKIUS LLP
1111 Peansylvamia Avonee, MW
Washingion D.C. 20004

Telephone: (202) 739-3000

lmail:  ghvaden@morgankawis.com

IFTO THE ABMINISTRATOR;

Micholas L. Saakvitne

Administrator of Bmployes Ienefit Plan
332 Colorado Avenue, 2od FMoor

Ranta Monica, CA Y3 2408
Telephone: (3107 451-3225

Bmail:  ssaklavwgsaol com
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IO INSLURIER:

James T, Hynes

St. Paul Mercury Insurance Company
385 Washington Street, NBO3F

5§ Paul, MN 55102

Telephone: (651) 310)-2682

limait:  jhynesitravelers.com

13.9 Change of Address: Any Party may change the address al which & s fo recelve notice
by wiiticn notice delivered to the other Parties in the manner deseribed above.

13.186 Entire Aprcement. This Settlement Agreemend canlains the enlire agreenient among the
Pariics rclating to this seftiement. 1t specifically supersedes ary lerms or agreciments
thal were proviousty agreed upon orally o in writing by any of the Pactics including,
without lmilation, the Sctifoment Deal Points executed on September 29, 2011 by
PlaintifTs and Delondants, by and through their respective counsel.

13,11 Counterparls. This Sellicment Agrecment may be executed by exchange of faxed or
emaifed executed signature pages, and any signature transmitted by facsimile or enail
faor the purpose of execuling this Scltlement Aprcement shall be deemed an oviginal
signature for purposes of this Setlement Agreement. This Settlement Agreement may

be executed in counterparts, but all of which, laken topether, shalt constitute the sume

instrugact,
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1.1 ainding et This Selement Apreerent binds and fnires 1o tlia bunefit of the
Picties, Theit assigas, and heis,
T4 WITNESS WHERBOR, 1he Parties have exeented this Settieroet Agrocanent on 1he dales set

Forth below,
PTATNTIES

DATED: Novenber o0 , 2014

b le P Ller

-4 Rthiven Milter

PHATHYY: Wogromber . 2011

‘Boadre Bilst

DATED: Novessher -, 2811

Tulark J. Bothandg

BATED: HNovemher 2014

Earherne Doolitile

THEFERTI9050,1
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1.1 Bindinp Gffest. This Seftfement Agreomont binds and irriwes 1o {he benefit of the
Pacfies, their assigng, and heirs, 1
¢ WITHERS WEHNHHHOE, the Parties have execnted this Setfletnont Agrocinent on the dales sel
farih helow,

PLAINTEIKES

ATED: WNovember Lol

iCathleen Miil{-}.{ e
DATRD: Nevembar ,é L2l
e L

‘iumﬂ: Bilst

DGATED: Movanber L A0TE

Mk T, Bolland

LIATED: Novembar A0

Eathwtlne Doolitdle

PO} GE20056.

fooATME TR 1427
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1.1  Piading Bffect, This Setlemont Agrcement binds and iures to the benefil of (he
Paulies, thelr assipns, and helrs, .
I WITNESS WHEREGF, tho Pasties have execnted this Setffement Agreement on the dafes sel

Forth bosdow,

PLAINTIERS

DATED: Novembor L2011

Kathlcan hitler <

DATERD: MNovember LGt

Sandre Rite

DATHLD: November 5, 2011

Vit

- I'.-'Ika Hqu;&i

DATED: November s 2011

" Katherlne Doollitle

TS GREII05E6.T

FETHETOC 11T
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1.1 Disding Bffect, “I'his Setfemen! Agreoueot bitds and innres to the bonofit of the
Partigs, thefr assigne, and Dales

I WITNESS WHERBOF, the Partivs ava e.;-:ecuteﬂ this Sottiomesnt Agreesment on the dates sel

Ford beluw.

PLAINTIFES

DATED: Novewtbor L2011

T Kaldleen Wi kor

IXATHI: Movamber 201

Sopdre Blat

DATED: Movember,____, 20t

Matk 1. Hotland

DATERD: Novembei 3 .Zﬁli

Fothisons, Dodbuttte:

¥atherine Doolittle

LG L 400, |

. msTassoc 12T
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DEFENDANTS
DATED: November _gf;, 2
PALM DESERT INVESTMENTS

BY:
ﬁgéz@-&f ’

Richard Schneider, President and Chiet
Excoutive Officer

DATED: Novembor :ﬁ , AR
PATM DESERT NATIONAL BANK

HY: -
/ ,?.-%’7 ~fff{,ﬁ/{

Richard Schrckler, President and Chicl
Executive Oificor

DATED: November ,a{lé?: 201 §

/f{ M;/ffdg/g h,

evin Molinrg

DATED: Movemlreyr . L2t

APPROVED AS T FORM:

5T, PAUL MERCURY INSURANCE
COMPANY

LY

 RmesT.Hymes

DI GEF29030.§

P
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DETENDANTS o
DATED: Novembor 2011
TATM ISV INVESTMINTY
RY:
"~ Riehard Schoeider, President and Chisf

Execylive Oificer
DATED: Nevember =~ , 2011 ] _ S .

PALM DESERT NATIONAEL BANK
EY:

Richavd Nehoetder, Mresident and Chiel
Exccutive Ofliect

DATED: November 2011

Keyim Mothsize

APPROVID AS TO TTORM:
ST. PAUL MERCURY INSUURANCE
COMPANY

BY:

" James I Hyncs

DHEF aB2H58. 1
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UNITED STATES DISTRICT COURT
CENTRAL DISTRECT OF CALIFORNIA

KATHLEEN MILLER, SONDRE BILLT, Case No, CV-11-02454 C3M {(R¥x)
MARK J. HOLLAND AND KATTIERINE
DOOLITTIE

Plaintiffs,
vs.
PALM BDESERT INVESTMENTS, PALM
BESERT NATIONAT BANK, KEVIN
MCGUIRE wng DOES 1- 10,

Dicfondants.

NOTICE OF CLASS ACITON SETTLEMIINT
Yaur legal vights might be affected
if you are n memher of the following Class:

All Persons who were participants in or beneiiclanies of fhe Palm Descrt
Investments Emplovee Stock Chwierstip Plan {the “Plan™) and whose individual
Share Accounls held vested shares of stock of Palm Desert Investmenis [rom
Seplember 30, 2006 through Scptember 1, 2011 {the “Selllement Class™);
provided, lmwcvf:l that Defendants, lovimer and present directoss of Palm Desert
Investiments and/or Palm Deserl National Bank and their heirs, Successors-in-
fnlerest, or assigns, to the cxtent such Persons acquive an interest held by
Dcfcndauts, arc excluded from ihe Selllement Class,

A FEDERAL COURT AUTIIORIZED THIS NOTICE.
THIS 15 NOT A SOLICTTATION.
YOU HAVE NO'T BEEN SUED.
- PLEASE READ THIS NOTICE CAREFULLY.

U.S. District Court Consuelo B, Marshall of the United States District Court for the Ceniral
District of California (the “Court™) hus preliminanily approved a proposed setflement of & class
action {"Lawsuit™} brought under the Employee Retirement Tncome Seewvity Act ("LRISA”) (the
“Seltflement™), The Scitioment will provide for payments 1o the Palm Descrt lavestments
Employees Siock Ownership Plan (the “Plan™ and for allocation of those paymcenis to the
accounts of members of the Settfement Class. The Scttlement is summarived below,

The Court has scheduled a hearing on final approval of the Scitfement and award of attorneys’
iees and exponses. The hearing before Judge Marvshall has been scheduled for s
am. in Couriroom 2 of the United States District Court for (he Central Distriet of California, 312
N. Spring Stieet, Los Angeles, California 96012,

Any obicctions to the Settlement or the moiion(s) for attorneys’ fees and expenses must be fifed
wilh the Court, scrved in writing on Class Counsel for the Seltlement Class identificd on page 9
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of this Notice, and served in wriling on Doefendants’ attorneys, who are identified on page 9 of
this Notice. The procedure for objecling is deseribed below.

This Nolice conlaing summary information with respecl lo the Settlemeni. The terms and
condilions of (he Setllement arc sct forth in a Class Action Setliement Agreement {the
“Settlement Agreement™, Capifalized terms used in this Notice but not delived m this Notiec
Itave the meanings assigned o them in the Scitlement Agreoment. The Seftlement Apreement,
and additional information with respect to this Lawsuit and the Sctilement, are available from
Class Counsel via www.smaibp.com.

PLEASE READ THIS NOTICE CAREFULLY. I YOU ARE A MEMBER OF THE
SETTLEMENT CLASS TO WHOM THIS NOTICE 1S ADDPRESSED, THE
SETTLEMENT WILL AFFECT YOUR RICHTS., YOU ARE NOT BEING SUED.
YOU DO NOT HAVE TO APPEAR IN COURT, AND YOU DO NOT HAVE 10 HIRE
AN ATTORNEY IN THIS CASE. 1¥ YOU ARE IN TAVOR OF THE SETTLEMENT,
YOU KEED NOT DO ANYTHING. 1F YOU BISAPPROVE, YOU MAY OBIECT TO
T S!_ZT' I'LEMI'NT PURSUANT TO THE PROCEDURES ]}LSCR]BEI} BELOW,

Pk ! e e S '+' e
YOU CAN Dﬂ ND l‘IHN{. IT the Scitlement is approved by the Court and you

NO ACTION IS NECESSARY TO | & @ member of the Scttlement Class, you will not

T ENT. need o do anything o receive a payment, if any, The
RECEIVE TAYMENT portion of the Nel Seillemenli Fund o be allocated to

vour Plan account, if any, will be caleulaled as part of
the implementation of the Settlement.

You will have an opportuniiy to clect whether to roll
your individual recovery inlo a qualified retirement
plan or individual refirement account OR o reeeive a
cheek for your share of the settlement, which will be
taxed according to the federal tax code.

You will give up any righls you may have to suc any
of the Released Parties for any Released Claims you
may have apainst then.

FILE AN OBJECTION. il yor wish io object to any part of the Selllement,
(POSTMARKED ON OR BEFORE | vou may write io the Cowt and counscl and explain
) why you chiecl (o the Settiement.
FILE AN INTENTION FO it you submil a wrilien objcetion to the Court and
ATTEAR AT THE FAIRNESS counsel before the Coutl-approved deadline, you may
ITEARING. - | {but do not have o) allend and ask to speak in Court
(POSTMARKLED ON OR REFORE | about the fairness of the Selllement and present your
} obicetion to the Cowt. If you wish to speak al the

hearing, vou must include in your objechion your
nlenlion fo speak at the hearing,
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These rights and options — and the deadlines o exercise them - are explained in this

Motice.

The Court stifl has to decide whether fo approve the Scttlement. Payments will be imade
only if (he Courl approves the Scttlemoent and that approval is upheld in the event thal

anybody uppeals lrom the Cowl's approval.

Further information reparding the lawsuil and this notice may he oblained by contacting

{lags Counscl:
Poter Meringolo
Rehecca Kassckert
Snyder Milter & Orlon LLP
180 Monigomery Siveet, Suite 740
San Franciseo, €A 94104
(415} 962-4400
www. smollp.com

% SN
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1. WILY YOU REVEIVED THIS NOTICE

You received this nolice becsuse Plan vecords indicate that you were a participant in or
beneficiary of the Plan st any ithne lrom September 30, 2006 through Scptomber 1, 2011 whose
individual Sharc Accounts held vested shares of stock of Palm Desert Investmments. The Couit
caused this Notice to be scnt to you because, if you fall within that group, you have a right to
know ahout the Lawsuit, the Scttiement, and all of your options before the Court decides whether
Lo approve the Selllement. 1T the Court approves the Scttlenent, the net amount of the Setilement
Fund will be allocaled among cligible Scitlement Class Members by the Seillement
Administrator. This Notice describes the Lawsuit, the Scttloment, your legal rights, whal beneiits
are available, who is eligible for them, und how o get them.

2, DESCRIPTION OF THE LAWSUI'Y

The Plaindilfs filed this lawsuit on March 23, 2011 {{he "Lawsui{™). This case stems from
the invesimenl of assets of the Plan in stock of Palm Desert Invesiments (“PID™) the bank
holding company for Palm Desert Nalional Bank (the "Bank™). Plaintiffs assert thal Delendanls
acted improperly in investing Plawn assels in PRM slock while the Bank allepedly was engaped in
unsafe and unsound banking practices.

Plaintiffs claim that Defendants PDI, Bank wnd Kevin MeGuire wore the fiduciarics of
the PMan and breached their daties of loyalty and prudence under ERISA by conlinuing Plan
invesiments i P stock when the stock was an Iimpradent Investment, and by misrepresenting
and failing to disclose o plan participants material information concerning the Plan's investment
in PDI stock. Plaintiffs asked the Cowd lo order the Defendants to restore the loases to the Man
that Plaintiffs allcge resulted from Delendants' breaches ol fiduciary duty.

Defondants dony any and all wrengdoing and mainiain that the PDI stock was never
"mprudent”® and the decline in PDI stock was caused by the unlinesceable global cconomic
collapse. The Delendants deny that they have liability to the Plan or its paicipanis or
beneficiaries. Delendanis have vaised numerous defenscs to Hability, including that there was no
market on which to sell the PDI stock, even it #t was "impradent” to hold, that they fully
discharpcd all fiduciary duties imposed on them by ERISA and that the Plan's investments were
at aff times prudent.

The patties have cogaged in discovery and Class Counsel invested significani time and
ellort investipaling and analyving the allcpations sct forth in the Complaint. Through ihal
investigation and through discovery of additional informaton in the Lawsuit, Class Counsel have
obtained and reviewed many documents, including documents and materials poverning the Plans,
communications with Plan pasticipants, imteimal Company documents regarding the Plans, press
rcleases, public statemcnts, and news articles..

O April 25, 201 1, the Defendants moved to dismiss Plainiiily’ complaint, The Plaintiffs
aguiessively defended against the Motion and cextensively briefed the issues belore the Court. On
July 19, 2011, the Courl issued an onder granting in part and denying in part Defendunls’ molion
to dismiss. The Court dismissed elaims (hal the (duciavics failed to monitor one another, that (he
fiduciarics acted under a conflicl of inleres) and dismissed all elaims apainst previously nemed
defendant Rhonda Swanson. The Court allowed all vemaining elaims fo procced, Including
Plaintiffs” claim that the Defendants failed to prudently manage ihe Plan’s asscts. A copy of that
order is available al www.simollp.com.

In Seplember 201 1, the partics and their lawyers attended a Tull-day mediation with
the assistance of professional mediator Jefficy Lowis, a well-respected attorney who has
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served as class counsel in similar ERISA cases. Mr. Lewis was instruimental in the parlies’
assessment of the risks mvolved in this case and the nitimate scitloment of this matter. This
Seitloment is the product of arms-length negotiations between Class Counscl and defense
counscl, with the assisiance and participation of the professional mediator.

3 THIS CASE IS A CLASS ACTION

This is 2 class aclion lawsnil, where the Named Plainfiffs have sued on behall of people
who have similar claims, Al of the individuals on whose behalf the Named Plaintitls are suing
are "Setilement Class Members.” One courl will resolve the issucs for all Setflemeit Class
Members, The lawsuit is pending in the Thstrici Court for the Cenfral District of California
hefore U8, District Judee Consuelo B. Maeshall. Tn an order dated , the Court granted
preliminary approval of the Settlament and certified a cluss on TPlaintily' claiins. Copics of the
Complaing, Qrder (ranting Preliminarily Approval of Settlemenl, Class Counsel’s motion for
altorneys” fees and expenses, and othor documonts filed in the Lawsull are available at
www.smollp.com.

4. POTENTIAL OUTCOME OF TIIE LAWSUIT

In reaching a sctiflement, the partics have avoided the cosi, lime and risk associated with
a frigd, As wilh any Hiigated casc, Plaintiffs would face an uncerlain oulcome il the Lawsuit
were to conlinue against the Defendants. Continued proscention of the Lawsuil agamsl (hese
Defendants could result in a julgment or verdict greater or lesser thas the recovery under the
Scitlement, or in no recovery at all. Defendanis are covered by a fiduciary liability insurance
policy with a coverage limit of §5 million for gl Dduciary claims - including potontial claims
by the FDIC. The policy is a "wasting policy," meaning thai the legal costs of defending this
lawsuil erode (he amount ol insurance funds available to satisfy a judgment and significant
defense costs have already been incurred over (he past year. lad this case nol seilled, there was
a significant risk that defense cosls would have eroded the insurance policy Lmit of $5 million,
ard the Plaintiffs would have a difficull thne collecling on a judginent if they were successful in
winning at frial.

Throughout this Lawsuit, the Plaintiffs and the Defendanis have disagreed on both
Jabilily and damages, and thoy do not agreo on the amount that would be tecoverable even if
the Plaintif!s were 1o win the case,

The Defendants have deried and continue Lo deny the elaims and contentions alleped by
ithe Piaintiffs, that they are linble at all to {he Class, and that the Class or the Pian has suffered
any damages for which the Defendants could be lepally responsible. Nevertheless, the
Defendants have taken into account the uncertainty and risks mherent in any litigation,
parlicularty in a complex casc such as this, as well as the costs of Hiigation, and have concluded
that it is desitable thal the case be lully and finally scttled as to them on the ferms und conditions
set forth in the Selllement,

The Plaintiffs and their allorneys believe (hat they have stronp claims against the
Defondants.  However, they recopnize thal there is uncerlainly and risk in any litigation. In
addition, they understand that cven if they win the cuse, they could reeover for the Plan and its
parlicipants Tess than the Settloment amount, and thal any recovery conld be delayed for as
much as several years of cven voided by an appeal. As & result, the Plaintiifs and their altorncys
have concluded thal i1 1s desirable to seitle the casc on the terms set forth in the Seltfement,
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5. WHO IS AVFECTED BY TIHS LAWSUIT
(n , the Court ceriificd the following cluss ("lhe Selifement Class™):

All Persons wito were participants m or beneficiarics of the Palm
Deserl Tavesiments Employee Stock Ownership Plan (the “Plan™)
and whosc individual Share Accounts held vesled shares ol stock
of Palm Desert Investmenls [rom Seplember 30, 2006 through
Seplember 1, 201 |; provided, however, that Defendants, former
and present directors of Palm Deserl Tnvestments andfor Paim
Diesert Nabional Bank and {heir heirs, Successors-in-litorest, or
assigins, Lo the cadent such Persons acquire an interesi held by
Defendants, are excluded from the Setliermeni Class.

Any individual who Is a member of the Settlement Class will be affected by this Lawsuit.

6. HOW YOU MAY BE AFFECTED BY THIS LAWSUILY

You have been sent this notice boeause you may be a member of the class described
above. If so, the oulcome ol the case will alfect your rights with respect to your benelils under
the Plan. As a member of the class, you gre automalically included as a plaintiff in these claims
atid do not have the right to withdraw yoursel{” from this litigation.  You will be bound by any

indgment made by the Court, whether favorable or unfaverable to you,

You do nol need to do anything in order to be a class member in this lawsuit. You do not
need o affimatively slate your intent fo participate, nor can you exclude yourself [rom the

litigation.

7.

SUMAMARY GF SETTLEMENT

The following is a summary of the terims of the setliement:

A Settlemen! Fund conststing of $950,000 in cash will be cstablished.

1 the Court approves the Settlement and no appeuls ae taken, or if the Court's approval
is affirmed on appeal, then any Court-approved ablomeys’ lecs and costs (requested in
the smowit of approximately $325,000), Settlement Adminisiralor's lees and costs (not
to exceed $25,000), and any foes and taxes, will be paid out of this (und, The remaining
amount, including inlerest {("Net Scttfcoient Fund™} will be paid to the Plan. The smound
paid to the Plan will be allocaled among members of the Scifiement Class in accordance
with the Plan of Allocation.

Nicholas 1. Saakvitne, an cxpericneed pension attorney end professional Trasice with
gxperience in administering terminated plans, will serve as the Seltiement Administeator,
He will provide notice to class membors; prepare tax forms, as necessary; compude and
distiibute the Nel Seillement Fund among Scitlement Class Members; provide
distribution election forms and lax inlorivalion o cach Sctilement Class Member;
respond to Settlement Class Member inquiries regarding distributions; and complete fax
reporis of distributions. The cost of the adminisiration of the Scttlement will come from
the Scitiement Fund. This cost will be paid from (he Seitlement, up to a maxinum
$25,000.  Costs of the Scttfcment Administrator exceeding $25,000 will be paid by
Delendants,

In cxchanpe for these things, the Named Plainit!ls and cach of the Scttlcment Class
Mecmbers are deemed fo fully relesse the “Released Persons” from the "Keleased
Claims.” The Relcased Persons are the Defendanls and cerdain porsons and cntifies

DB 6E504185.2
[ORIG3TE49 1] 1} G



Case 2:11-cv-02454-CBM -RZ Document 44-1 Filed 11/14/11 Page 41 of 67 Page ID
#:690

alltlialed with Defendants, as defined in the Selllement. The Released Claims generally
include alt claims (hat could have been asserted against the Dofendants for their actions
(or inaclion} in relation to the Plan. By way of exanples, the Relcased Claims nclude
claims based on (g} imprudent investment of Plan assets, {b) improper investigation of
Plan ipvestments, (¢} improper monitoring of Plan  investments, (d) plan
comninications, and () the Delendanis' actions in rclation to admmisiration of the
Plan. ‘This means that Settlement Cluss members will not have the ngii to suc the
Releasess lor any such claims if the seftlement is approved.

The above descriplion of the operation of the Settlement is only a summary. The full terms
and conditions of the Seltlement are contained in a Stipulation and Agreement of Compromise
and Scttiement of Class Action (the "Settiement"). Capitalized terms used m this Notice, but not
defined in this Notice, have the meunings assigned to thom in the Seftlemeni. The governing
provisions are set forth in the Settlement (including ils exhibits), which may be oblaincd at
www.simollp.com, by contacting Class Counsel, or by confacting the Scitlement Adminisirator.

8. YOUR SIIARFE. OF THE SETTLEMENT _

On ~, Class Counsel submitted a detailed Plan of Allocation o the Conrt for
approval at or after the Faimess hearing,  The Plan of Allocation, which muy be obtatied at
wiww.smollp.com or by contacting Class Counsel, deseribes how the Setflemeni will be paid
into the Plan amd how the Net Scitlement Amount will be distributed fo Setflement Class
Members.

Your share of the Nei Seltdcment Fund paid Into fhe Plan will depend on your
propottionate share of the Plan’s loss aliributed to the Plan’s investment in sharcs of stock in
Paim Desert Investinents from Septerber 30, 2006 through Scptember 1, 2071, excinding thosc
assels ullocated o the accounts of persons excluded ivom the allocation (such as Defendants). If
vour Plan Share Account did not have a vested balance of shares of stock in Palm Deseri
Investinents from Seplember 30, 2006 through Scptember 1, 2011, or if your Share Account did
ot cxpericnee a loss based on the vested balanee of shares of stock in Palm Desert Investiments
from Scptember 30, 2006 through Seplember 1, 2011, you will not receive an atlocation from
the Ned Setlioment V'und.

Recause the Net Sctilement Fund is less (han The tolal nvestment losses alleged by the
Settlement Class, each Settlement Class Member's proporiionale reeovery will be fess than the
amount of the Plan's luss allribulable 1o his or hor former employer stock lund account. Because
Scttlement Fund distribulions represent additional benefits under the Plan, it is anticipated thal
they will be cligible for rellover to an individual retirement account or another employer's
yualified pian that acecpts rollovers.

You are nof responsiblc for calculating {he amount you may be enfitled to recetve under
the Seitlement, This calculation will be done as pail of the implementation of the Seltiemoent.
Ia general, your proporiionate share of the Net Settlement Fund will be calculated as follows:

o Lising the Plan's records and ofher reconds as nccessary, the Seltlement Administrator
wili idenfify cach member,

o The Selllement Administrator will use Plan records Lo defermine the amount of toss of
gach Setifereni Class Member’s Share Accounl Trom Scptember 30, 2006 through

September 1, 2011,
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o liach Settlement Class Member wilh a vested balance will be ussigned a Loss
Percentage, which shall be his or her 8hare Account loss as a percentage of the loss by
the entire Scitlement Class rom Seplember 30, 2006 through September 1, 2011,

+ The Sellement Administrator will allocate to each Seltlemeni Class Momber a share by
multiplying the Net Settlement Fund by the  Setlement Class Member's Loss
Perceniages,

If you are entitled {0 & share of the Net Scttlement Fund, you will receive a statcment
showing the amount of your share, togethor with paperwork to cleet a form of distribution. If
you have questions regarding (he Seitlement or the Plan of Allocation, please conlact Class
Counsel.

Payinent is conditioned on several things, including the Court’s approval ol the
selflement md that approval becoming a TFinal Order and no longer subject to appeal.
Depending on Couri process, distribution could take several months or move than a year; please
b paticnt.

4. LEGAL REFRESENTATION

The Court has determined that the interests of the membors of the Settlement Class will
be represented by Plaintiffs Miller, Bilet, [lolland and Deolitile through their atiorneys, as
counsel for the Selilement Class. Decause the Court has approved these allorncys as Class
Counscl, and because this is a mandatory class, you do not have the right to change counscl for
the class. '

Aitorneys lor Plaintifts and the Scttlement Class are:
Pefer Mermgolo
Rebecea Kassekeri
Snyder Miller & Orion LIP
| 80 Montgomery Streef, Suil 750
San Francisco, CA 94104
Telephone; (415} 962-4400
T'acsimile: (415} 962-4401
Lnizil: pmeringolof@smollp.com
rkassekerl{igsmolip.com

Class members may citter appearances in this {awsuit. However, class members are
responsible [ov compensating any attorney that they hive for ihis purposc and will not receive any
reimburseinent from Plaintiffs or the Scttiement Class.

10, PAYMENT OF ATTONEYS IS

Class Counsel are being paid lor their tine on a contingeney basis, which means that if
there is no recovery on the class cluims, there will be no attorncys' fees awarded and the
altorneys witl not he paid for their time. If there is a recovery on one or more of the claims,
Class Counsel will vcecive attorneys' fees as detenmined by the Court, which may be a parl of
any settlement obtained or moncy judgment in favor of the members of the Scttlement Class.

Class Counsel have applied to the Court for an order awarding {o Class Counscl, from tire
proceeds of the Settlement Fund, altorneys' fees of 33 1/3% of the amount recovered in the
Setilement ($316,000), plus reimbursement of the expenses they have incurred Lo liligate the casc
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{approximately $9,000). The motion for attommeys’ (kes will be available on Class Counsel's
website, www.shmollp.com, as of [INSERT DATE] (thirly-five days alter the Prelinnnary
. Approval Order is tssued),

You will not be charged divectly by thesce attorneys. If you choose o be vepresenied by
your own lawycr, you may hire one at your own exponsc.

11 OBJECTING TO THE SETTLEMENT OR TIIE ATTORNEYS® FELS

You can tefl the Court that you do not agree with ihe Seitlement or some part of if,
including the alloweys' fees and cxpenscs the attorneys inlend 1o seek, 1 you arc a Sciticiment
Class Member, you can object to the Sciticment if vou do not like any part of i, You can give
reasons wity you think the Court shoeld nol approve it.

‘To objcet, vou must send a letler or other wrillen statenent saying that you object o the
Sctlement of Mifler v. Palm Deseré Tvestinenis, ef af, Casc No. CV 11-2454. Be sure (o
inglude your name, addiess, tclephone nuniber, signalure, and a full explanation of all reasons
yair object Lo the Seltlement. Your writien objection maust be filed with the District Court, and
sent to the luwyers lisled below by

File with the Clerk of the Court:
Clerk of the Court
Uhitiled States District Cowrt for the Central Thistrict of California
312 M. Spring Sireet, Los Angcles, California 90012
Re: Miifer v. Palm Desevt Tnvestments, et al., Case No. CV 11-2454

And, by the same date, send copies of all such papers to cach of the following:

Plaintiffs® Scttleraeni Class Counsel:
Peter Meringolo
Rebecca Kassekerl
Snyder Miller & Orton 111
180G Montpomoery Sireet, Suit 750
San Prancizeo, CA 94104
Re: Mitler v Palet Desert fnvestments, ef al., Case No, OV 112454

Delendants’ Counsel:
Nicole Dilier
Alison Willard
Morgan Lewis & Bockius, LLP
One Market, Spear Strect Tower, San Francisco CA 94105
Re: Milfer v, Padot Desert [nvestments, ef af,, Case No, UV 11-2454

UNLESS OTHERWISE ORDERED BY THE COURT, ANY SETTLEMENT CLASS
MEMBER WHO DOES NO'T OBJECT IN THE MANNER DESCRIBED ABOVE WILL
BE DEEMED TO HAVE WAIVED ANY ORJECTION AND SHALL BE FOREVER
FORECTIOSED FROM OBIECTING 10 TIIE PROFOSED SETTLEMENT AND TIIE
APPLICATION FOR ATTORNEYS® FELES AND EXTENSES,
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12. 'THE COURT'S FAIRNESS HEARING

The Court will consider whether lo approve lhe Scitlement as fair, adeguate, and
reasonable (the "laimncss Hearing”). The Faimess Hearing, before Unifed States District Judge
Consuelo B, Marshall, has been scheduled for Ll a.m, at The Untted States District
Court for the Central Disirict of California, 312 N. Spring Streel, Los Angeles, California 90012,
YOU ARE NO'Y REGUIRED TO ATTEND THE FAIRNESS HEARING,

You may attend the Fuirmess Hearing in person or through an attomey relained al your
cxpensc. If there are objections, the Court will consider them.  After the Faless Tleaing, the
Cowit will decide whether to approve the Seltiement. The Court also will rule on the motions for
allorneys’ (zes and expenscs, as well as the proposed Man of Allocation. 'We do net know how
Ly afler the Faimess Hearing the Court will issue its decisions.

You do nol have to atlend the faimoess hearing. Class Counsel will answer any gucsfions
Jadee Marshall may have. Buf you are welcome to come at your own expense., 11 you send an
objection, you do not have to come to Cowrt Lo lalk about it. As lonp as you mail your wrillen
objcction on thine, it will be before the Court when the Courl considers whether fo approve the
Settlement as (air, adequate, and rcasonable. You alse may have yowr own lawyer attend the
Fuimess Hearing, bul such attendance is not necessary. IF you wish lo speak at the Faiiness
Tlearing, you musl slate in your objection your intention to do so, and musl idenlily any witnesscs
vou intend to call or evidence you inlend (o present.

13, FURTHER INFORMA'TEON
Further information regarding the Lawsait and this Nolice may be obtained by contacting
Class Counsel:

Peter Meringolo

Rehecea Kasscloert

Suyder Miller & Orton LLP

180 Montgomery Strect, Suit 750
San Frangisce, CA 94104
Telephone: {415) 362-4400
l'acsimile: (415} 962-4401

rkassckerff@smollp.com

www.smolip.eom

THIS NOTICE AND ITS CONTENT HAS BEEN AUTHORIZED BY THID UNITED
STATES DISTRICT COURT FOR TIE CENTRAL DISTRICY OF CALIFORNIA, THE
HONORABLE CONSUERLO B, MARSIIALL, UNITED STATES DISTRICT COURT
JUDGE, THE COURT HAS MADE NO DECISION ARBOUT THE MERITS OF ‘FIE
CLAIMS OR DEFENSES ASSERTED BY ANY PARTY IN THIS CASE.
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UNITEI STATES DISTRICT COUKYT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISEON — LOS ANGELES

KA EEN MILLER, SONDRE
BILET, MARK 1. HOLLAND and
KATHERINI DOOLITTLE,

Plainiifts,

V.

PALM DESER] INVIESTMENTS,
PALM DESERT NATTONAL BANK,
KEVIN McGTIIRE, and DGLES 1-10,

Defendanis.

{0 TIO0: ¢

Case No, CV-11-02454 CBM {R7x]

LPR{}PUSED ORDER GRANTING
RELIMINARY APPROVAL OF
CLASS ACTION SETTLEMENT

Courtroom: 2 — 2nd Floor
Judge: Hon. Consuelo 3. Marshall

[PROPOSED] ORDER GRANTING
PEELEMINARY APPROVAL {3F CLASS
ACTION SETTLEMENT
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This Action involves claims for alleged violations of the Lmployee
Retirement Income Security Act of 1974, as amended, 29 11.5.C. §§ 1001 ef seq.
(“ERISA™), with respect to the TPalim Desert Investments Hmployee Stock
Ownership Plan and Trust {the “Plan™).

Presented (o the District Court for preliminary approval is a settiement
between the Partics. "Ihe terms of the Settlement are sct out in a Class Action
Seitlement Agreement (“Settloment Agreement”} filed with the Court on November
14, 2011. |

The Court has preliminarily considered the Settlement Lo delermine, among
other things, whether it warrants the issunance of notice to members of the
Settlement Class,  Upon reviewing the Scifloment Agreement, it is hercby
ORDERED, ADJUDGED AND DECREED as foliows:

1.  Class Certification. ‘IThe Cowrt preliminarily finds that the

requiremenis of the United States Constitution, the Federal Rules of Civil
Procedure and any other applicable laws have been met as to the Scillement Class'
defined below in that:

4. The Settlement Class Is cohosive and well defined;

b.  The members of the Settlement Class arc reasonably
ascertainable from records kopt with respect to the Plan, and the members of
the Scltiemen{ Class are so numerous that their joinder before the Court
would be impracticable;

c, Based on allegations in (he Complaint, the Court preliminarily
finds ithat there are one or more quostions of fact and law comunon to the

Settlement Class;

! The initial capitalization of terms not delined in this order shall have the meanings assigned to
them in the Scttiement Agresiment.

[PROPOSRED] ORDER GRANTING
{HIOFFSEE00N, 1) PRELIMINARY APPROVAL OF CLASS
ACTION SUETTLEMWENT
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d. Based on the ferms of the Complaint and the proposed
Settlement, the Courl finds that Plaintitfs’ claims are typical of the claims of
the Settlement Class;

¢.  DPlaintiffs will fairly and adequaicly protect the interests of the
Settloment Class in thai: (i) the interests of Plaintiffs in the nature of the
alleped claims and the Settiement are consistent with those of the members of
the Settlement Class; (ii) there appear o be no conflicts between or among
Plaintiffs and the Setilement Class; and {ii1) Plainli{Ts and the Setflement
Class are represcated by qualified counsel who are experienced in preparing
and prosecuting large, complicated class aciions;

f. Based on the Complaint, the prosccuiion of separate actions
with individual members of the Settlement Class would creale a risk of:
(i} inconsistent or varying adjudications as to individual Setflement Class
members that would establish incompatible standards of conduct for the
parties opposing the claims asseried in the Action; or (ii) adjudications s lo
jndividual Seitlement Class members that would, as a practical matfer, be
dispositive of the interests of the other Settlement Class members not parties
to the adjudications, or subsianiially impair or impede the ability of those
persons o protect their interests; and

2. DBascd on the findings set out in Paragraph 1, the Court preliminarily

cerlifies the following class for scUicment purposes only under lederal Rule of

Civil Procedure 23(b}{1):

All Persons who were participants in or beneficiarios of
the Palm Desert Investments Employee Stock Ownership
Plan and whose individual Share Accounts held vested
shares of stock of Paim Desert Investments from
Seplember 340, 2006 through September 1, 201
provided, however, that Dofendants, {ormer and present
directors of Palm Deserl Investiments andfor Palm Desceri
Nalional Bank and their heirs, Succossors-in-Interest, or
assigns, to the extent such Persons acquire an interest held
by Defendants, arc cxcluded from the Settlement Ciass,

1 FPROPOBLEDE ORDUR GRANTING

(OO0 TSN 1) ) PRELIMINARY APPROVAL OF CLASS

ACTION SETTLEMENT
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3. Appointments.

a. The Court preliminarily appoints Plaintiifs Kathleen Miller,
Sondre Bilet, Mark J. 1lolland and Katherine Doolittle as ciass representatives {or
the Settlement Class. The Court aiso preliminarily appoints Snyder Miller and
Orion LIP as Class Counsel for the Settlement Class.

b. 'The Courl appoints Nicholas L. Saakvitne as Administiralor for
the purpose of implementing the Scitlement. The Administrator shall be fuily
responsible for overseeing the distribution of the procceds Lo the Settlement Class,
including all related 1ax issues. The Administrator’s fees and cxpenses incurred for
administration of this settloment, including cosis of administering the Class Notice
pursuant to Section 3¢ shall be paid from the Scttlement Fund in an amount not to
cxcced $25,000. The Administrator will be paid in accordance willy the Final
Approval Order.

c, The Court further appoints Nicholas 1. Saakvitne as

Administrator of the Scitlement for purposes of transmitting the Class Nofice to the

1aic of the Setilement. In the event the Settlement does not become eflective, Mr.
Saakvitne shall be reimburscd by the Insurer for his reasonable cosis of
administering the Class Netice in conformance with the Settlement, which amount
shall not exceed $5,00G0.

d.  The Court appoints Nicholas L. Saakvitne as Independent
Fiduciary to review the Settlement Agrecinent under the Departiment of Labor’s
Prohibiled Transaction Class Exemption 2003-29, as amended. Mr, Saakvitne will:
(1) review und cvaluale the terms and conditions of the Settlement, including the
consideration received by the Plan, proposed atiorneys fees and other sums paid
rom the Settlement Fund, the proposed plan of allocation and the scope of the

refease; (i) determine whether the terms and conditions of the transaclion are no

[PROPOSED} ORDER GRANTING
{0 MES0. DN |} PRELIMINARY APPROVAL OF CLARS
ACTION SETTLEMENT
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less favorable o the Plan than comparable arms-lenglh terms and conditions thal
would have been agiced (o by unrelated parties under similar circumstance; (iii)
determine if the transaction is part of an agreement, arrangement, or understanding
designed fo benelit a party in interest fo the Plan; and {iv) determine whether {he
Plan should approve of the release required under the Scitlement. Mr. Saakvitne
shall undertake this review and analysis for the swn of $10,000, which will be paid
by the Tnsurer within ten (10) days of the daic of this Order.

4,  Preliminary Findings Concerning Proposcd Setilement. The Court

preliminarily finds that the proposed Settlement should be approved as: (i) the
resull of serious, extensive arms-length and non-collusive negetiations; (ii) fair,
reasonable, and adequate; (iii) having no obvious deficiencies; {iv) not improperly
granting preferential treatment (o Plaintiffs or segments of the Scitlement Class; (v}
falling within the range of possible approval; and (vi) warranting notice {o
Settlement Class members of a formal fairness hearing, al which evidence may be

presented in support of and in opposition (o the proposed Settlement.

5.  Final Fairness Hearing. A hearing is scheduled for March 5, 2012 or
after (the “Final Fairncss Hearing™) to deternmine, among other things:

a. Whether the Setiloment should be finally approved as fair,
reasonable, and adequate;

b. Whether the litipation shouid be dismissed with prejudice
pursuant to the terms of the Sclilemen{ Agreement;

C. Whether the Class Notice and the means of disscmination
provided for by the Settlement Agreement: (i} coustituied the best practicable
notice; {ii) constitutcd notice (hat was reasonably calculaled, under the
circumslances, to apprise members of the Settlement Class of the pendency
of the litigation, their right to object to the Sctilement, and their right to
appear at the Final I'airness Hearing; {(iii) was reasonable and constituted due,

FIPROPOSED] ORDER GRANTING

FUlEPMERR00N, 1] PRULIMINARY APPROVAIL OF CLANS
ACTION SEPTLEMENT

|




Case 2:11-cv-02454-CBM -RZ Document 44-1 Filed 11/14/11 Page 51 of 67 Page ID

NS> S T R . SN U O T N S

e o e
F= LTS o N )

15
16
17
18
19
20
21
22
23
24
25
26
27

WL, LEwes
Rargss iy
AUTYEHETS AT Lo
Sl LRa R

#:700

adequate, and sufficient notice to all Persons entitled to notice; and (iv) met

all applicable requirements of the Federal Rules of Civil Procedure and any

other applicable law;

d. Whether Class Counsel adequately represented the Setflement

Class lor purposes of entering info and implementing the Scttlement

Agrecement;

e. Whether the Plan of Allocation should be approved; and

f Whether the application for alorneys’ fees and cxpenses filed

by Class Counsel should be approved.

6. Notices. The Courl approves the form of class notice aitached to the
Motion for Preliminary Approval. The Court finds that the form fairly and
adequately: (i) describes the terms-and effect of the Sctilement Agreement and of
the Settlement; {ii) notifics the Sclilement Class concerning the proposed Plan of
Allecation; {ili} notifies the Settlemoent Class fhat Class Counsel will seek
attorneys’ foes and cxpenses not to exceed 33 1/3% of the Selilement Fund; (iv)
gives notice to the Settlemont Class of the time and place of the Final Fairness
Hearing; and (v) describes how the recipionts of the Class Notice may objcct to any
of the relief rcquested.  The Court directs that, p;,u‘suanl lo the Settlemont
Agreement:

a. Within seven (7) days of t(he date of this Order, Lhe
Administrator shall causc the Class Notice attached as Exhibit 1, with blanks
completed and such non-substanfive modifications as may be agreed upon by the
Partics, 1o be sent to each member of the Scitlement Class listed in the records of
the Plan’s record keeper, The notice shall be scnt by first-class mail to each of the

Settfement Class member’s last known address.

[PROPOSEDTORNER GRANTING
FOH S0 TI00K: 1) FRELIMINARY APPROWVAL O CLASS
ACTION SOCTTLEMEMT
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b. At o before the Final Faimess Hearing, Class Counsel shall fite
with the Court a declaration of the Administrator’s proof of timely compliance with
the foregoing requirements.

7. Obijcclions o Setilement. Any member of the Sctilement Class whe

wishes to object to the fuimess, rcasonableness, or adequacy of the Scitlement, to
the Plan of Allocation, to any term of the Sclilement Agreement, or to the proposed
award of attorneys’ lees and expenses may file an objection. An objector must file
with the Court a statement of his, her or its objections, specifying the reasons for
cach objection, including any legal support or evidence that the objector wishes Lo
bring to the Cowrd’s attention. The objector must alse mail {he ohjection and all
supporting law and evidence 1o Class Counsel and to Defendants” Counsel. The

addresses {or filing objections with the Courl and service on counsel are as follows:

To the Court:

Clerk of the Court

U.S, District Court for the Central District of Calilornia, Western
Division

Spring Street Courtbouse, 2-2nd Floor

312 N. Spring Street, Los Angeles, CA 90412

To Class Counsel:
Peter P Meringolo
Rebecca L. Kassekert
SNYDER MILLER & CRTON LLDP
180 Momigomery Street, Suite 700
San Francisco, CA 94104

To Pefendunts’ Counsel:
Nicole A. Diller
MORGAN T.LEWIS & BOGCKIUS LLP
Ome Market, Spear Strect Tower
San Francisco, CA 94105
The objeetor or his, her or its counsel (if any) musi eflect service of the

objection on counsel listcd above and file it with the Court within sixtly (60} days of

the daie of this Order. I an objector hires un aliomey to object pursuant to this

[PROPOSED] GRIMHE GIRANTING
{03 T45REMOCN; 1] PRELIMINARY APPROVAL OF CLASS
ACTION SETTLEMENT
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Paragraph, the attorney must both offect service of a notice of appearance on
counsel listed above and [ile it with the Court within sixly {60} days of the date of
this Order. Except for good cause shown, any member of the Seitlement Class or
other person who does not thnely file and serve a written objection complying with
the terms of this patagraph shail be deemed fo have waived, and shall be foreciosed
rom raising, any objcelion {0 the Settlement, and any unlimely objection shall be
burred.

8.  Appecarance at Final Fairness [fcaring. Any objector who files and

serves a timely, written objection may appear at the Fairness Hearing either in
personn or through counsel rctained at the objector’s expense. Any objector
intending to appear at the Final Fairness Licaring shall indicate that infention in the
objection filed and served in accordance with Paragraph 7.

9. Service of Papers. If it appears that any objections were not properly

filed or served, Defendants’ Counsel and Class Counsel shall promptly furnish each
other with coples of any and all such objections that come info their possession aid
file them with the Court.

10.  I'ce Petition, Class Counsel shall file an app.licati-:}n for attomcys’ fees
and expenses within thirty-five (35) days of the date of this Order.

1l. Injunction. Pending the final determination of the fairness,
reasonableness and adequacy of the proposed Scillement, all membors of the
Scitlement Class are enjoined from instifuting or commencing any action againsl
Defendants and Releasees based on the Released Claims, and all proccedings in this
action, except those related to approval of the Sctilement, are stayed.

12. Termination of Sctllement. This Order shall become void and shall be

without prejudice to the rights of the Parties, all of whom shall be restored to their

respective posilions existing as of September 29, 2011 pursuant to Scction 11,1 of

the Settlement Agrcoment, if the Settlement is torminaied in accordance with Lhe
g IPROPOSED] ORDER GRANTING

FOOOITESANICN; 1] PRELIMINARY APPROVAL GF CLASS
ACTION SETTLEMENT
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Settlement Agreement or does nol receive final approval. 1n such event, Section 11
of the Setilement Agreement shall govern the rights of the Parties.

13, Use of Order., Weither the fact nor the icrms ol this Order shall be

construed or used as an admission, concession, or declaration by or against
Defendants of any fault, wrongdeing, breach, or liability or as a walver by any
Parly of any arguments, defenses, or claims he, she, or it may have, including but
not limited to any objections by Defendants to class certification in the event that
the Settlement Agreement is terminaled or not given tinal approval.

14, Continuance of Hearing. The Courl may in its discretion continue the

Fairness Hearing without furiher written notice.

IT IS SO ORDERED.

Daied;

Honorable Consuelo B. Marshail
United Staies District Court Judge

[FROPOSED} ORDER GRANTING
FDODITISE.DOCX; 1} PRELIMINARY APPROVAL OF CLASS
ACTION SETTLEMENT
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OFF CALTFORNIA

WESTERN DIVISION — LOS ANGELES

KA1 EEN MILLER, SGNDRL
BILET, MARK | HOLLAND and
KATHERINE DOOLITTLE,
PlaintifTs,
V.
PALM DESLRT INVESTMENTS,

PALM DESERT NATIONAL BANK,
KEVIN McGUIRE, and DOJS 1-10,

Detendants.

{OR0ATA5 L0 B

DB 034085081

Case No. CV-11-02454 CBM {(RZx)

EPROPOSED} FINAL ORDER AND
GMENT

Courtroom: 2 — 2nd Floor
Fudge: Hon. Consuclo B, Marshall

FPROPOSED| FINAL GRIER AND JUDGMENT
CASL NG, CV-11-02454 CBM (RLX)
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This Action involves claims for alleped violations of the Employee
Retirement Income Security Act of 1974, as amended, 29 U.S.C. §§ 1001 ef seq.
(“LLRISA™), wilh respect to the Palm Desert Investments Employee Stock
Ownership Plan and Irust (the “Plan™).

~ This matter came before the Court for a hearing on the Parlics’ application
Tor approval of the Settlement set forth in the Class Action Settlement Agreement
(the “Settlement Agreement”) tiled with the Court on November 14, 2011,

Before the Court arc: (1} Plaintiffs’ Motion for Final Approval of the Class
Action Settlement, for Settlement Class Ceriification, and for approval of Plan of
Allocation; and (2) Class Counsel’s Motion for Award of Attorneys’ I'ees and
Expenses.

The Court has received Nicholas ¥.. Saakvitne’s declaration attesting o the
mailing of the Class Notice in accordance with the Preliminary Approval Order.

Due and adequate notice has been given to the Scttlement Class as required

by the Preliminary Approval Order, and (he Court has considered ail papers filed

and procecdings in this case, and is otherwise fully informed in the premises.

1T IS ORDERED, ADIUDGED AND DECREED as follows:

1. This Cc-ﬁrt has jurisdiction over the subject matter of this action und
over all Parties {0 the action, including all membors of the Selllement Class,
pursuant to 28 U.S.C. § 1331 and 29 T.5.C. § 1132{e).

2, On , 2011, | ~_copies of the Class Notice

were mailed to Selllement Class members.
3.  The Class Notice fully informed Settlement Class members of their

rights with respect to the Settlement, including the right to object to the Seftlement

! The initial capitalization of a term used in this Final Order and Judgment and not defined in this
order indicates that the iemm has (he meaning assigned fo it in the Class Aciion Seitiement
Agresmenl.

_ [PROPOSED] FINAL ORDER AND
[OO03745] 0T 13 1 JONGMENT
{ARLE MO CY-11-024540 CEBM (RZXD

MRS ARARLSER |
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or Class Counsel’s application for an award of attorneys’ fees und reimbursement
of cxpenses from the Settlement Fund.

4. The Class Notice met the statutory requirements of notice undor the
circumstances, including the individual notice to all members ol the Settiement
Class, and fully satisfied the requircmenis of Federal Rule of Civil Procedure 23
and the requirement of due process.

5. This Action and sll claims asserted in it, as well as all of the Released
Claims, are dismissed with prcjudice as fo the Plaintiffs, the Scitlerment Class
members, and the Pian,. and as against the Relcasees, The Parties arc to bear their
owit costs, except as otherwise provided in this order.

6.  The Court finds that the Selilement is fair, reasonable, and adequate as
to cach member of the Settlement Class and was reached through vigorous arms-
length negotiation and is not the product of collusion among the Parties or their
counsel, Accordingly, the Courl also linds that the terms of the Scitlement are fair,
reasonable, and adequate as to the Plan and no less favorable to the Plan than
comparable arms-lengih lerms and conditions that would have been agreed to by
uneelated parties under similar circuimsiances.

7. 'The Setilement is finally approved in all respects. The Partics arc
directed to implement the Sciilement in accordance with the terms and conditions
of the Setflement Agreement. The Action is dismissed on the merils with prejudice.
This dismissal shall and does include any and all claims that were éssertcd in Lhe
Complaint or arc expressly covered by the Settlement Agreement. The Court:
further finds that, in order o render the Settlement fully effoctive as 1o Defendants,
the Plan’s claims that were asserted by Plaintif¥s in this action must be extinguished
and dismissed wilh prejudice, and the Court so orders,

8.  Plaintiffs and cach member of the Settlement Class, individually and
on behull of the Plan and any other Person that claims or might claim through or on
behalf of or for the benelit of the forepoing, are deemed to have, and by operation

2 [PROPOSED| FINAL GRDER AND JUDGMENT

{0633458.B0C; 1) CASH NO. CV-11-02454 CBM (R7X)
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of this Order and Judgment shall have, absolutely and uncondilionally released and
forever discharped the Releasees from the Released Claims.

0, All members of the Settlement Class are lorever barred and enjoined
from prosecuting the Released Claims against Releasecs, cither derivatively or on
behalf of themselves, or through any person purporting to act on their behalf or
purporting (o assert a Released Claim under or through them, in any forum, action
or procecding of any kind,

10. Each Defendant, by operation of this Order and Judgment, is forever
baried and enjoined from prosecuting agaiust the Plainiiffs, the Settlement Class,
and Class Counscl any and all claims relating to the institution or prosecution of the
Action as well as any and all claims for contribution, indemmnification, or any other
claims relating to payment of the Class Scitlement Amount.

i1,  The Plan of Allocation is approved as fuir and reasonable. Any
modification or change in the Plan ol Allocation that may hercafler be approved
shal] in no way disturb or affect this Judgmient and shall be considered scparaic
from this Judgment, |

12.  The Court appoints Nicholas L. Saskvitne as Administrator of the
Sclilemeni, Mr. Saakvitne shall administer the sclilement by (1) oversceing the
disu‘ibﬁti{m from the Seitlement Fund to Plan participunts or beneficiaries; (2)
performing all tasks as may be necessary to maintain the qualified Lax status of the
Plan; and (3} carrying out other tasks he may deem necessary to protect the inlerests
of the Plan and ils participants. Mr. Saakvitne shail perform these tasks, and
teceive compensation for his mailing of the Class Notice, for a sum nol to exceed
$25,G00, payable from Settlement f'und upon issuance of this Order.

13, Class Counsel is awarded attoincys’ fees in the amountof %o of
the Settlement Fund, which the Court finds to be fair and reasonable, and

$ _ in reimburscinent of Class Counsel’s reasonable expenses

incurred in proscewling the Action. The atiorneys’ fees and expenses so awarded

3 [PROPOSEDR] FINAL ORDER AND JUDGMENT
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shall be paid from the Class Settlement Amount pursuant to the terms of the
Settlement Agrcement, with interest on such amounts from the date the Class
Settlement Amount was [unded to the date of payment at the sume net rate that tho
Class Seitlement Amount earns. All fees and expenses paid fo Class Counsel shall
be paid pursuant (o the timing requirements described in the Settlement Agreciment.

14.  Inmaking this award of attorneys’ fees and reimbursement of
expenses, the Court has considered and lound that:

a)  The Settlement achieved as u resull of the efforts of Class Counset has
created a fund of $950,600 in cash that is alrcady on deposit, plus any ntcicst
accrued thereon, and will benefit the Selilement Class membors;

b)  Class Counsel have conducled the litigation and achicved the
Settlement with skill, perseverance, and diligent advocacy;

¢)  The Action involves complex factual and logal issues and, in the
absenee of a Seltlement, .would involve further lengthy proceedings with uncertain
resolution of the complex factual and lepal issues;

d}  Had Class Counsel nol achieved the Settlement, there would remain a
sipnificant risk that Plaintiffs and the Setticiment Class may have recovered less or
nothing from Defendants; and

¢)  The amount of atiorneys’ {ees awarded and expenses reimbursed from
the Setticinent Fund are consistent with awards in similar cases.

15.  Neither the Selifement Agreement nor the ferms of the Settlement
Agreement shall be offered or received in any action or procecding for any
purposcs, except (i} in an action or proceeding arising under the Settlomeni
Agreement or arising out of or relating to the Preliminary Approval Grder or the
Final Order and Judgment or (1) in any action or procecding where ihe releases
provided pursuant to the Settlement Agreement or the terms of this Order may serve

as a bar to recovery.

4 [FROPOSED] FINAL ORDER AND JUDGMENT

{BD0HSE00 T CASE NO, CV-£1-02454 CBM (RZX)
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16.  Withou{ alTecting the finality of this Judgment in any way, this Court
retains continuing jurisdiction over: (a) implementation of the Scttlement and any
award or disiribution of the Settlement I'und, including interest earned thercon; (b}
disposition of the Seitlement Fund; and {¢} all Partics for the purpose of construing,
enforcing and administering the Setflement and all actions thut are or may be bamred
by this Order. |

17.  This Order and Tudgment shall not be considered or used as an
admission, concession, or declaration by or against Defendanis of any fault,
wrongdoing, breach or liability and this Court makes no such finding or
determination. Neither the Settlement Agroement nor any of the proceedings in
connection therewith shatl be offered or received in evidence for any purpose,

-except that Defendants may submit this Final Order and Judgment to suppomt a
claim of res judicata, collateral estoppel, release or any theory of claim or 1ssuc
preciusion, or the Partics may submit this Final Order and Judgment in any action
(o enforce the infunciive provisions ol Paragraphs ¢ and 10 of this Order.

18. o the event that the Settlement docs nol become effective in
accordance with the terms of the Settlement Agreement, then this Judgment shall be
rendered null and void to the extent provided by and in accordance with the
Settiement Agreement and shall be vacated, and in such event, all orders entercd
and releases delivered shall be void to the extent pravided by and in accordance
wilh the Settlement Apreemoent.

19, The Court directs the {Jlefk fo enter [nal Judgment.

IT IS SO ORDERED,

Datéd :

Honorable Cﬁn:&iue].n B. Marshall
United States District Court Judge

5 |PROPOSED] FINAL ORDER AND TUDGMENT
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MORGAN, LEWIS & BOCKTUS LLP

Gregory C. Braden {admitied pro hac vice)

%hradm*i@mm‘gat}lawm.com

111 Pennsylvania Avenuc, NW
Washinglon, DC 20004

Tel: 202.739.3000

Fax: 202.739.300]

MORGAN, LEWIS & BOCKIUS LI
Nicole A. Diller, Siate Bar No. 154842

ndilicr%mm' anlewis.com
Alison _
awillard@morganlewis.com
One Market, Spear Street Tower
San Francisco, CA 94105-1126
Tel: 415.442.1000

Fax: 415.442.1001

Attorneys for Defendants

. Willard, State Bar No, 6276174

Palim Desert Investments, Pahn Deserl National

Bank, and Kevin McGuire

UNIYED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVESION —T.OS ANGELLS

KATHLEEN MILLER, SONDRE
BILET, MARK. J. [TOLLAND and
KATTIERINE DOGOLITTLL,

PlaintilTs,
V.
PALM DESERT INVESTMENTS
PALM DESERT NATIONAI, BANK,
KEVIN McGUIRE, and DOES 1-10,

Deiondants,

fO003 7257000 1)

(LR Axe] [

Case No. CV-11-02454 CBM {RZx)

NOTICE OF SETTLEMENT
IMPLEMENTATION

Cowrtroom: 2 — 2nd [loor
Judge: Hon, Consuelo B. Marshall

MOTHE (OF SETTLEMENT IMPLEMENTATION
CASE MO CY-11-02454 CBM (RZX]
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Pursuant te the Cowrl’s Final Approval Order and Judgment dated

, 2012 (the “Order™), the Parties hereby give nolice and

attest that the implementation of the Settlement as set forth in Section 10 of the

Class Action Settloment Agreemeni has been completed.

Peter P. Meringolo
Rebecca L. Kassekert

SNYDLER MILLER & ORTONLLD

1 80 Montgomery Street, Suite 700

San Francisco, CA 94104

Attorneys for Platnlills

Kathlcen Miller, Sondre Bilet,

Mark J. Holland and Katherine Dootitile

Gregory C, Braden

Nicole A. Diller

Alison B. Willard

MORGAN LEWIS & BOCKIUS LLP
One Market, Spear Street Towor

San Francisco, CA 94105

Attorneys {oe Defendants

Palm Desert Investments, Palm Desert
National Bank and Kevin McGuire

({0837257.D0C; £}

T BRGNS 1

Date

Date

MOTICE QF SETILEMENT
EPLEMUNTATION
CASE NGO CV-11-02454 CBM (R7X)
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PLAN OF ALLOCATION

The Parties! have agreed to settlc this matter aceording to the terms set forth in the
Setllement Agreement. PlaintiiTs propose the below manncr for distributing the Net
Seftlement Amowunt to ihe Setllement Class,

I, Class Member

A Class Member shall be any Person who was a participant in or benelciary of the
Pabm Deser{ Tnvestments Bmployee Stock Ownership Plan {the “Plan™) and whose
individual Share Account held vested shares of stock of Palin Desert Investimenis
from September 30, 2006 through September 1, 2011 {ihe “Scitiement Class™);
provided, however, that Defendants, lormer and present directors of Palm Descit
Investments andfor Palm Desert National Bank and their heirs, Successors-in-Interest,
or assigns, to the extent such Persons acquire an interest held by Delendants, arc
exchuded from the Seltlemend Class.

1. Net Settiement Amount

‘The Net Sctticment amount will be the balance of the $950,000 afler payment of (a)
any laxes and cxpenscs incarred by the Scttiement Fund’s income as discussed in
Secilion 5.3 of the Class Action Sciticment Aprecment; (b) the cost of wlminisieation
of the seitlement, including the cosl of providing Class Notice and implementling {he
Plan of Allocation, which cosis shall nol exceed $25,000; and (¢} any fees and
cxpenscs to Class Counsel awarded by the Courl,

1. Amount of Distribration

TFor each Class Member there shall be caleuiated a Net Loss, which shall be
calculated as foilows:

I. kach Class Member’s Net Loss shall be equal to (A + B-C-- 13 x K,
provided thal if{A + B C-- 1) x L shows no foss for a Class Member, such
Class Members Net Loss will be zero.

A — the dollar amount invesied in PRI slock for cach Class Member af
the beginning of the Class Period

B = the dollar amount of additional PDI slock sdded (o each Class
ember’s share account daring the Class Period

C ~ the dollar wmount of any MDI stock disposed from each Class
Member's share account duting the Class Peried

! Capilalized (erms have he meaning piovided In the Settlement Apreertent.

FOCATIIEG TS |}
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I3 = the dollar amount invested in PDI stock Tor cach Class Member al
the cod of the Class Period

H = the percenlage vested either at- the last date that the Class Member
wils u purbicipant ia the Plan or at Plan termination if the Class
Member remauined 2 Plan participant up to the daie of Plan tormination

2. To the extent data is not availablc to determine the account balances of Class
members at the beginning or end of the Class Period, the (bregoing
calculations may he porformed using dala as of the nearest dale for which dala
is available alier the heginming or end of the applicable event, unless such
difTerent amount was aclually distributed, in which case the actual distribution
amouni shatl be used.

3. There shall be calenlated for cach Class Momthor his or her "Net Loss
Percentape™ by dividing cach Class member’s Net Loss by the aguregate of ¢l
Class mombors® Net [.osses.

4, There shall then be caleulated for cach Class Member his “Dollar Recovery”
by multiplying the Class Mcmber’s Met Loss Percentape by the Distribution
Amount.

3. All caleulations required Lo implement this Plan of Allocation shall be
peribrmed by (he Administrator.

IV. Dvstribution of the Allecaicd Amownts,

As soon as practicable after the deposil of the Dollar Recoveries inlo the trust for the
Plan, there shall be deposiied inlo each Cluass Member’s account his or her Bollar
Reeovery, To the extend that any Class Member no longer has an account, the
Administrator will establish an account for cach former Plan Participant, and cach
former Plan Parficipant will be notificd of such account with further instroctions. The
Administrator shall invest cach Class Member’s Doliar Revovery in a suilable shorl
term investment vehicle, the primary pupose of which iy {e preservalion of ussels,
pending distribution to the Class Member.

¥. Continuing Jurisdiction.

The Court will retain jwrisdiction over this Plan ol Allocation fo the extend vecessary
to ensure that it is fally and fairly implemented,

[0OB3TI16.000 15



